FUNDAMENTAL RIGHTS AND
PRIVATE LAW IN THE
EUROPEAN UNION

I. A Comparative Overview

Edited by
GERT BRUGGEMEIER
AURELIA COLOMBI CIACCHI
GIOVANNI COMANDE

B CAMBRIDGE

%a.p» UNIVERSITY PRESS



TABLE OF CONTENTS

Table of abbreviations  page viii

Preface xvii
Introduction 1
§1 Research topic: the ‘horizontal effect” of fundamental rights 1

§2 Project history, scope and methodology 2
§3 Structure and content of the national reports 5

1. The horizontal effect of fundamental rights and freedoms in
European Union Law 8
Part 1 Introduction 8
Part 2 The ECJ case law 11
Part 3 Horizontal effect doctrines in EU law 18
Part 4 Conclusions 36

National Reports’ 117

2. England 119

3. France 190

4. Germany 253

5. Italy 325

6. The Netherlands 405
7. Poland 485

8.

Portugal 547

! The national reports contained in this volume all follow the same unitary structure, based
on a questionnaire format. It should be noted, however, that some of the reports added
their own individual sub-headings. Furthermore, some reports chose to omit particular
headings from the basic outline provided when these proved superfluous or irrelevant in
the context of the specific report.



Vi TABLE OF CONTENTS

9. Spain 610
10. Sweden 658

Contents of reports

Part 1 Fundamental rights 658
§ 1 Definitions of fundamental rights 658
§ 2 Sources of fundamental rights 661
A. National law 661
B. International and supranational law 663
Part 2 Fundamental rights, private law and legal theory 667
§ 1 Terminology 667
§ 2 Direct and indirect horizontal effect 668
§ 3 Different horizontal effect for different fundamental
rights? 669
§ 4 Legitimacy 671

Part 3 Fundamental rights adjudication in private law 672
$§ 1 Judicial review in constitutional matters 672
§ 2 Private law cases referring to fundamental rights 677

A. First cases 677
I. Contract 677
II. Tort 678
I, Property 679
IV. Family 680
B. Overview of private law cases adjudicated by reference
to fundamental rights 680
I. Contract 680
IL. Tort 681
II1. Property 682
IV. Family 682
C. Turning points in case law 683
I. Contract 683
II. Tort 685
III. Property 685
IV. Family 686

D. Influence of international and supranational law 686
E. Influence of foreign law 688
F. Redundant, formal-only references 688

§ 3 Remedies and techniques 689
A. Overview 689

B. Contract or tort? 690

C. Special contracts 691
I. Consumer contracts 691
iII. Employment contracts 692

D. Balancing 693
Part 4 Conclusions 694



TABLE OF CONTENTS vii

11. Comparative remarks 698
Introduction: some methodological premises 698

Part 1 Fundamental rights 701
§ 1 In search of a definition of fundamental rights, liberties
and principles 701
§ 2 Sources of fundamental rights 707
A. National law and the constitutional settings 707
B. International and supranational law as sources
of fundamental rights 710
C. The European Convention on Human Rights (ECHR):
incorporation and standing 712

Part 2 Fundamental rights, private law and legal theory 716
§ 1 Terminology 716
§ 2 Direct and indirect horizontal effect in judicial and
scholarly opinion 720
§ 3 Different horizontal effect for different fundamental rights? 722
§ 4 Legitimacy 723

Part 3 Fundamental rights adjudication in private law 725
§ 1 Judicial review in constitutional matters 725
§ 2 Private law cases referring to fundamental rights 728

A. First cases 728
1. Contract 729
I1. Tort 731
II1. Property 734
IV. Family 735

B. Overview of horizontal effect cases 737

C. Turning points in case law 738

D. Influence of international and supranational law 739

E. National applications of the ECHR in private law cases
and their role in driving innovation 741

E Influence of foreign law 743

G. Redundant, formal-only references 744

§ 3 Remedies and techniques 745
A. Overview 745

B. The role of contract or tort 748
C. Searching for a ‘constitutionalisation’ process of special
areas of law 749

D. Balancing 751

Part 4 Some tentative conclusions on fundamental rights and European
private law 754

Index 759



