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Summary 

CHAPTER ONE 
Social Networks and Rules. Problematic Aspects Associated 

with the Classification of the Legal Phenomenon 
1. General issues. The emergence of a network model that extends 

beyond the horizon of interpersonal relations performing the 
roie of interaction with traditional media. Social networks as 
emblematic locations for the construction of the social and 
political sphere of the individual. 7 

2. The crisis of law made by states. The progressive dissemination 
of a global law marked by the emergence of forms of self-
regulation and technical rules governing the system design of 
social platforms. Legal rules of technical origin and technical 
rules with legal effects. Algorithms and monitoring of the online 
activities of users: impacts on existential choices and socio
economic relations. 11 

3. The difficulty in classifying social networks as a legal phenomenon. 
A concept alien to the legal tradition. Radical paradigm shift in 
social relations. Plurality and variety of the characteristic features 
of social networks. 19 

4. The devaluation of the regulatory function of national legal 
systems caused by the significant attempt by social sites to 
impose contractual provisions aimed at regulating all possible 
issues. 

5. Clear tendency of social networks to prevent or limit possible 
conflicts by excluding any obligation for the parties to perform. 
The (reductive) focus on the literal wording of the most widely 
disseminated terms and conditions imposed by social networks: 
consequences. The alleged absence of obligations and the resulting 
impossibility of breach of contract, either by social networks 
or by users, and contractual liability. 25 

23 
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CHAPTER TWO 
The Nature of Agreements Between Users and the Providers 

of Social Platforms: Views Within the Literature 
1. Contracts between the operators of social platforms and users 

as internet access contracts. The scope of the provisions 
introduced by EU law on internet service providers. The limited 
scope of the solutions proposed in relation to the classification 
of access contracts. The different scope of agreements concluded 
between social sites and users that cannot be classified exclusively 
as long-term contracts involving the provision of services. The 
activity of social site operators cannot be regarded as equivalent 
to connection activity and the mere storage of the information 
provided by users. The role of social web operators as the 
providers of software platforms enabling interactive relations 
to be established and the sharing of content used for user 
profiling. The role of the law concerning the liability of internet 
service providers in identifying a standard of conduct with 
which all internet service providers, including the operators of 
social sites, must comply. 32 

2. The rejection of interpreting the contracts concluded between 
the operators of social platforms and users as contracts capable 
of achieving the reciprocal exchange of services. Absence of 
any obligation to perform or material obligations such as the 
IT service provided by the operator and payment of a fee by 
the user. Classification as contracts for zero consideration 
concerning the provision of IT services characterised by the 
presence of advertising and the request for cooperation in 
accordance with the rules laid down by the platform operators. 
Contracts cannot be classified as onerous for one party only 
due to the intention of the providers of social platforms to 
realise a financial interest, nor can they be classified as associative 
contracts as it is difficult to conceptualise the operator under 
an association model. The solution lies in conceptualising them 
as network contracts due to the presence of multiple bilateral 
relations with the same interlocutor and the interaction between 
individual users entering the system. The exchange between 
the operator and the advertiser and the existence of a causal 
link between the performance rendered by the operator and 
the advertisers on the one hand and users on the other. Absence 
of any contractual programme by which businesses undertake 
to carry on economic activity jointly on the basis of a common 
network programme with the aim of increasing their reciprocal 
innovative capacity and competitiveness on the market. Individual 
users, which need not necessarily be businesses, conclude the 
agreement in order merely to use the network. 39 
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3. The relationship between the platform operator and the user 
as a relationship of courtesy due to the lack of a direct financial 
sacrifice by the user in return for the ability to use the service 
as well as any obligations for the social site. Resulting mitigation 
of contractual liability and a reduced standard of diligence for 
the party providing the service. Lack of any right for the user 
to obtain perfect and complete service operation. Protection 
for the user in terms of the reasonable expectation (without 
fault) in the service's effective capacity. Distinction between 
non-onerous obligations and acts of courtesy. Existence of a 
legal bond and lack of non-onerous relations. 48 

4. An account of the relationship between social site operators 
and users that seeks to downplay the significance of so-called 
'vertical' bilateral contractual obligations in favour of the pre
eminence of so-called 'horizontal' relations between individuals 
using the same service. The lack of an associative cause at the 
root of contracts between social sites and users. The act of 
joining a social network is not conceptualised as being based 
on associative intent but is an essential act in order to use a 
specific software platform. 50 

5. The difficulty in identifying the nature of the contract concluded 
between the social site operator and the user with reference to 
the problems associated with the classification of such an act 
as onerous or non-onerous. Rejection of non-onerous status 
in situations involving reciprocity in terms of an 'equivalence 
between benefits and sacrifices' or as a nexus of 'interdependence 
between performance'. Rejection of any correlation between 
reciprocity and onerousness based on a financial assessment of 
the reciprocal entitlements of the parties. Onerousness and zero 
consideration: presence or absence of equivalence or adequacy 
on a financial level between contractual performance by the 
parties. Inadequacy of the onerous/zero consideration couplet 
for classifying the scenario under examination and the need to 
inquire into the nature of the reciprocity understood as the 
exchange in a legal sense of goods or services implemented as 
part of one single transactional design. 51 
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CHAPTER THREE 
The Act of Joining a Social Network. The Negotiability of Privacy 

Rights in Return for Use of the Software Platform on the Social 
Site. Agreements Between Social Networks and Users as Contracts 
Concerning the Exchange of Licences to Use Intangible Assets 
Associated with the Contracts Concluded Between the Social Sites 
and Advertisers 

1. The user's act of joining a social network site in classifying the 
scenario under examination. Adherence by the user as acceptance 
of an offer made by the social network or as an expression of 
consent to the processing of personal data with a view to their 
usage by the platform. 64 

2. Conceptualising the act of joining by the user as an expression 
of consent to the processing of personal data. Problematic 
aspects regarding the fulfilment of the prerequisites for consent 
required for lawful data processing within the social web. Use 
of the platform's services conditional upon the provision of 
registration data. Use of the personal data provided by the 
data subject for a purpose other than that which justified their 
collection. Cookies: installation for profiling and marketing 
purposes by website operators without specific consent. The 
view that the act of joining cannot be classified as consent to 
the processing of data is reinforced by the wording used on 
the homepage of one of the largest social network sites. 67 

3. The rules governing the processing of personal data and the 
possible reference within the operational area of social networks 
to a right to process data even without consent pursuant to 
Art 24(g) of the Privacy Code where distribution is not 
prohibited, and where the other prerequisite for the applicability 
of the legislation (which is not excluded under Art 24(g) of 
the Privacy Code) is met, namely the systematic disclosure of 
data that have been processed. Rejection of social networks' 
ability to invoke the principle of entitlement other than on the 
grounds of consent pursuant to Art 24(g) of the Privacy Code 
in relation in cases in which the controller or the third party 
recipient of the data does not have any legitimate interest. 74 

4. Examination of the role of consent provided when signing up 
to a social network within a broader perspective not exclusively 
limited to the domain of privacy. Observations to be fully 
addressed later. The issue outlined andaddressed in greater detail 
later on. The presence of the registered offices of the principal 
providers of platforms outside the European Union as a potential 
obstacle to the applicability of national rules on data processing. 
Observations. The prevalence of the principle that the data 
controller must have an establishment within the state. The 
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prevalence of the principle of the establishment of the instruments 
used for processing, whether electronic or not, outside the 
European Union. Perspectives de iure condendo. 78 

5. Direct examination of the framing of the legal problem associated 
with the issue of informed awareness when a user subscribes 
to a social network: expansion of market forces into an area 
traditionally immune to them. Transactions concerning immaterial 
attributes of the individual. Absence of any risk associated with 
the economic operation owing to market-inalienability. The 
function of the principle of human dignity: protection against 
third party violations. Inability to invoke the principle of dignity 
in relation to the scenario under examination: implications of 
the user's sphere of individual freedom. 81 

6. An assessment of the specific economic operation enables the 
agreement concluded between the social network and the user 
to be conceptualised as a reciprocal contract in a legal sense 
concerning licences to use intangible material such as IP content 
and the social site's software platform. The existence of a 
reciprocal contract is confirmed by the link with contracts 
concluded between the social network and advertisers. The 
proper functioning of the platform is a prerequisite for the 
economic activity carried on by the social network. If the 
platform does not function properly this will prevent the 
dispatch of targeted advertising and result in a breach of 
contract by the social site. 85 

7. The existence of a reciprocal contract is confirmed by the rules 
applicable in the event of user inactivity. The granting to the 
operator of the right to deactivate the account in situations in 
which it is prevented from realising its interest in collecting 
data and the content provided over time by the user. Data 
collection with a view to targeted advertising in accordance 
with the information market in which demand is essentially 
focused on the higher value of up-do-date information. 89 

8. The social network's freedom to withdraw and the lack of uniform 
rules. The use by social site operators of key content from the 
user's profile after the social network's termination of the contract 
and withdrawal at its discretion: doubts concerning the legitimacy 
of such practices. Deactivation as a remedy that should be justified, 
proportionate, and not necessarily definitive. The absence of any 
requirement for advance notice may impair the recovery of content 
from the profile in question and give rise to resulting losses. 
Withdrawal: for good cause and with suitable advance notice in 
order to enable the user to recover content. 92 

9. Concluding considerations. 95 
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