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ABSTRACT 

Force majeure clauses can be found in any commercial contract. Though more or less clear 

guidelines for the applicability of force majeure (clauses) exist in the form of international 

and national law, the applicability and enforceability of force majeure clauses with respect to 

nuclear incidents or disasters, however, remain ambiguous. Until the Japanese nuclear 

disaster, no major trade region was affected by any of the historical nuclear incidents. This 

case-study is based on the events surrounding the Tōhoku earthquake, respective tsunami and 

nuclear incidents, especially at the Daiichi NPP and radiological contamination released there. 

The applicability and enforceability of force majeure clauses with their wide legal and 

economical implications are analyzed and evaluated according to the CISG and national 

domestic Japanese law.  

 

It is found that the assertion of force majeure is generally highly fact-specific and 

circumstance-sensitive. In general, the potential of nuclear disaster as an event triggering the 

force majeure defence is clearly evident, according to both international and Japanese law. 

Any claim must, however, be substantiated according to the principles of the different legal 

regimes under which the contract falls. In consequence, a company located within the 

evacuated areas will probably be able to successfully assert for majeure, whilst the success of 

any other claim will depend on the presentation of evidence, such as radiation levels and its 

effects in hindering performance of contractual obligations. 
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1. INTRODUCTION 

On March 11, 2011 a detrimental earthquake1 with a magnitude of 9.02, according to the 

USGS, struck the coast of Eastern Japan. The USGS soon announced that “[t]his magnitude 

places the earthquake as the fourth largest in the world since 1900 and the largest in Japan 

since modern instrumental recordings began 130 years ago”3. The earthquake was rapidly 

followed by a tsunami of enormous size. As a result, on March 11, thousands of Japanese 

were killed, while many more thousands of Japanese remain missing or injured and even 

more Japanese citizens became refugees, displaced within their home country4.  

 

The earthquake and tsunami led to several incidents within four different NPPs: Fukushima 

Daiichi, Fukushima Daini, Onagawa and Tōkai. The most severe catastrophe occurred at 

Daiichi, where it is estimated that more than 100,0005 times the radioactive materials were 

disseminated into the environment in comparison to the Three Mile Island Accident6, which 

occurred in the USA in 1979. The severity rating of the accident at Fukushima I was 

eventually raised to a level 77 meltdown according to the INES scale8. 

 

Soon after March 11, 2011; it became clear that the economic fallout of the Great Eastern 

Japan Earthquake would be immense. For instance, “[t]he World Bank [has] issued a report 

saying the damage from Japan’s earthquake and tsunami could amount to as much as $235 

billion”9, whilst other sources have estimated that the total damage caused by the earthquake 

                                                
1 Known as the Great Eastern Japan Earthquake or the Tōhoku earthquake. 
2 Harley Benz, ‘USGS Updates Magnitude of Japan’s 2011 Tohoku Earthquake to 9.0’ USGS Newsroom 

(Reston, 14 March 2011) <http://www.usgs.gov/newsroom/article.asp?ID=2727&from=rss_home> accessed 12 
June 2011. 
3 ibid. 
4 IAEA, ‘IAEA International Fact Finding Expert Mission of the Nuclear Accident Following the Great East 
Japan Earthquake and Tsunami’ (Preliminary Summary, IAEA 2011) 76.  
5 IEER, ‘Institute Calls for More Intensive Contingency Planning by Japanese Authorities; U.S. Should Move as 
Much Spent Fuel as Possible to Dry Storage to Reduce Most Severe Risks and Suspend Licensing and 
Relicensing during Review’ (Immediate Release, IEER 2011). 
6 USNRC, ‘Backgrounder on the Three Mile Island Accident’ (USNRC, 15 March 2011) 
<http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/3mile-isle.html> accessed 13 June 2011.: “The 
accident at the Three Mile Island Unit 2 (TMI-2) nuclear power plant near Middletown, Pa., on March 28, 1979, 
was the most serious in U.S. commercial nuclear power plant operating history, even though it led to no deaths 
or injuries to plant workers or members of the nearby community... The sequence of certain events – equipment 
malfunctions, design-related problems and worker errors – led to a partial meltdown of the TMI-2 reactor core 
but only very small off-site releases of radioactivity.” 
7 Level 7 on INES signifies a major accident. The only other accident in this category is the Chernobyl nuclear 
disaster of 1986. 
8 IAEA, ‘INES- The international nuclear and radiological event’ (Information Series, IAEA 2010). 
9 Victoria Kim, ‘Japan damage could reach $235 billion, World Bank estimates’ Los Angeles Times (Los 
Angeles, 21 March 2011) <http://www.latimes.com/business/la-fgw-japan-quake-world-bank-
20110322,0,3799976.story> accessed 15 June 2011. 
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and its aftermath may exceed USD 309 billion10, making it the most expensive natural 

disaster recorded. Substantial damage resulted to offices, factories and the infrastructure 

(especially power grids and water supply)11. Due to infrastructure damage, some otherwise 

intact office buildings and factories were effectively rendered unusable, as were many other 

buildings (and whole geographical areas) which were radioactively contaminated and 

consequently also uninhabitable and unusable12. Thereby, many companies were directly 

detrimentally influenced by the events of March 11 and were thus unable to operate or only at 

a limited capacity. Similarly, many upstream suppliers or downstream consumers were also 

affected by the events. Upstream suppliers suffered due to the reduced demand for parts, 

components and materials, due to the diminished production capacity of their consumers. 

Equally, downstream consumers were regularly unable to obtain the parts, components and 

materials necessary to complete their own production. Overall, there was a considerable 

detrimental effect of the earthquake, tsunami and nuclear disaster on all segments of the 

supply chain. 

 

These detrimental effects will inexorably lead to non-performance, partial performance or 

delayed performance of contractual obligations of parties affected by the Tōhoku earthquake 

and its aftermath. Parties to various legal agreements13 will simply be unable to fulfil their 

contractual obligations. Others may only partially satisfy their obligations or be able to 

honour their obligations with a time delay. In the long run, this will inevitably lead to 

disputes, as the contracting parties will quarrel over who should bear the losses resulting from 

the various forms of non-performance, partial performance or delayed performance caused by 

the Tōhoku catastrophe and Daiichi tragedy. Force majeure will be a - if not the - central 

concept and principle which governs how the damages caused by the earthquake, tsunami and 

nuclear disaster will be apportioned. 

 

This thesis will investigate when force majeure applies, grounded on the facts of the nuclear 

disasters, with a specific focus on the adversely affected Fukushima Daiichi NPP. Questions 

such as when and where a contract partner can default on his or her contractual obligations 

                                                
10 Nick Burgess, ‘The Japanese natural disaster and its consequences: legal issues arising for the shipping and 
trade industries’ Ince & Co. (London, 27 March 2011) 
<http://incelaw.com/documents/pdf/Strands/Shipping/Article/the-japanese-natural-disaster-and-its-
consequences.pdf> accessed 25 June 2011. 
11 See Chapter 2.  
12 See section 4.1.5. and Figure 4. 
13 Such as joint venture agreements, purchase orders, sales agreements, construction agreements, real property 
agreements, transportation agreements, manufacturing agreements, foreign exchange agreements. 
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based on force majeure clause application due to a nuclear threat will be answered upon 

application of international law (the CISG) and national Japanese law. These two legal 

regimes were chosen, since the majority of contracts affected by the Japanese nuclear disaster 

fall within the realms of these laws. 

 

Thus, this thesis will employ a case study based on the facts of the nuclear incidents in Japan 

following the March 11, 2011 earthquake and tsunami. As previously stated, specific focus 

will be placed on the Fukushima Daiichi NPP and the nuclear disaster which occurred there. 
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2. THE EVENTS OF MARCH 11, 2011  

March 11, 2011 will remain a black-letter day in the history of Japan. Three natural disasters 

caused an unprecedented human suffering and damage to infrastructure. The effects of this 

day will, assumedly, be felt in Japan for years if not decades. The following two subsections 

outline the events of the day in greater detail. 

2.1. The Tōhoku Earthquake
14

  

On Friday, March 11, 2011 media throughout the world reported that at 14:46 (local) 

Japanese time a detrimental “8.9-magnitute earthquake [struck] off the coast of Honshu island 

at a depth of about 24 km”15. The USGS later corrected that the quake in fact had a magnitude 

of 9.0 at a depth of 32 km16. The undersea mega thrust earthquake lasted a total of five to six 

minutes17 but led to a devastating tsunami wave, flooding, landslides, fires, infrastructure and 

housing collapses and finally, a nuclear incident including radiation releases at the Fukushima 

Daiichi NPP18.  

 

The Tōhoku tremor was the most powerful earthquake to ever have struck Japan and one of 

the five worst earthquakes in the world since the record-keeping began in the early 1900’s19. 

The disaster was caused by tectonic shifts of the Pacific Plate, which is sub-ducting the plate 

beneath northern Honshu20.  

 

The Japanese NPA has confirmed 16,421 deaths21, 5,367 injured22 persons and 7,937 missing 

persons23 as a consequence of the disaster. Similarly, an estimated 125,000 buildings were 

                                                
14 Named after the Oshika Peninsula of Tōhoku, which was approximately 72 km from the epicentre of the earth 
convulsion. 
15 Anonymous, ‘Timeline: Japan Power Plant’ BBC News (London, 13 March 2011) 
<http://www.bbc.co.uk/news/science-environment-12722719> accessed 14 June 2011. 
16 USGS, ‘Magnitude 9.0 - NEAR THE EAST COAST OF HONSHU, JAPAN’ (USGS, 26 March 2011) 
<http://earthquake.usgs.gov/earthquakes/eqinthenews/2011/usc0001xgp/> accessed 14 June 2011. 
17 Francie Diep, ‘Fast Facts about the Japan Earthquake and Tsunami’ [2011] Scientific American  
<http://www.scientificamerican.com/article.cfm?id=fast-facts-japan> accessed 14 June 2011. 
18 Anonymous, ‘Radiation at Fukushima Daiichi’ The New York Times ( New York City, 18 April 2011) 
<http://www.nytimes.com/interactive/2011/03/16/world/asia/20110316-japan-quake-radiation.html> accessed 17 
June 2011. 
19 USGS, ‘Largest Earthquakes in the World Since 1900’ (USGS, 15 March 2011) 
<http://earthquake.usgs.gov/earthquakes/world/10_largest_world.php> accessed 14 June 2011. 
20 USGS (fn 16). 
21 Japanese National Police Agency, ‘Damage Situation and Police Countermeasures associated with 2011 
Tohoku district – off the Pacific Ocean Earthquake’ (NPA, 20 April 2011) 
<http://www.npa.go.jp/archive/keibi/biki/higaijokyo_e.pdf> accessed 16 June 2011. 
22 ibid. 
23 ibid. 
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destroyed or severely damaged. The infrastructure of 18 prefectures24, for example roads, 

railroads and even a dam were significantly damaged25. Furthermore, “about 1.3 million 

households were without power [], and 1.4 million had no running water”26 for as much time 

as a month in some regions.  

 

Several significant foreshocks and aftershocks27 occurred. Fortunately, none were as 

detrimental as the Great Easter Japan Earthquake. 

2.2. The Tōhoku Tsunami 

The Tōhoku earthquake triggered several tsunami waves, which hit the north eastern Japanese 

Pacific shore at speeds of up to “800 kilometres per hour”28. The waves, caused by the five to 

eight meter upthrust of the seabed 60 km off the shore of Tōhoku29, attained heights of up to 

“38.9 meters at Aneyoshi Miyako”30 and “reached as far as 20 kilometres inland”31.  

 

Despite having pre-emptive tsunami walls on an estimated 40 percent of the 34,751 km of 

Japanese Pacific Ocean shoreline with a height of 12 meters32, the tsunami proved to be 

significantly more destructive and dangerous for human lives than the earthquake itself, as the 

surge of tsunami waves substantially exceeded expectations and estimations of potential 

tsunami wave heights. Further, the tsunami was the actual event that caused the failure of the 

different Japanese NPPs’ BWRs and consequent nuclear disaster. In order to best understand 

what damage occurred, the processes of a BWR must be explored in detail. 

                                                
24 Japanese counties. There are 47 prefectures in Japan. 
25 Japanese National Police Agency (fn 21). 
26 Stuart Biggs, Tsuyoshi Inajima and Aaron Sheldrick, ‘Japan Battles Nuclear Meltdown as Millions Are 
Without Power’ Bloomberg L.P. (New York City, 14 March 2011) <http://www.bloomberg.com/news/2011-03-
13/japan-tries-to-contain-nuclear-leak-as-earthquake-death-toll-may-top-1-400.html> accessed 15 June 2011. 
27 By mid-June the amount of aftershocks has exceeded 900, whilst 60 of these seismic events have had a 
magnitude of at least 6.0 Mw. 
28 Diep (fn 17). 
29 USGS (fn 16). 
30 IAEA (fn 4) 2. 
31 Stuart Biggs and Aaron Sheldrick, ‘Tsunami Slaps Japan After Record Earthquake, Hundreds Dead’ 
Bloomberg L.P. (New York City, 11 March 2011) <http://www.bloomberg.com/news/2011-03-11/tokyo-
buildings-shaken-by-7-9-earthquake-highest-tsunami-warning-issued.html> accessed 17 June 2011. 
32 Norimitsu Onishi, ‘Seawalls Offered Little Protection Against Tsunami’s Crushing Waves’ The New York 

Times (New York, 13 March 2011) <http://www.nytimes.com/2011/03/14/world/asia/14seawalls.html?_r=1> 
accessed 15 June 2011. 
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3. BWRS 

 “In the 1950s, [GEH] Nuclear Energy’s [] developed breakthrough light water nuclear reactor 

technology: the [] BWR”33. GEH remains the main manufacturer of BWRs today, having 

specialized in the design and construction of this second most common type of nuclear energy 

reactor34. The four NPPs affected by the quake and tsunami all contained such BWR units. 

 

Figure 1: BWR Model
35

 

 
A BWR contains a reactor building, a turbine building, a switchyard and cooling towers, as 

can be seen in Figure 1.  

3.1. How a BWR works 

 

Figure 2: The Processes inside a BWR36 

                                                
33 GE Hitachi Nuclear Energy, ‘Advantages of Boiling Water Reactors (BWR)’ (GE Hitachi Nuclear Energy 2 
January 2011) <http://files.gereports.com/wp-content/uploads/2011/03/GEA14883C-AdvanBWR_LR.pdf> 
accessed 21 June 2011. 
34 The most common nuclear energy reactor is an alternative type of light water nuclear reactors: the PWR. 
35 Adapted from: USEIA, ‘Nuclear—Boiling Water Reactors’ (USEIA, 27 March 2011) 
<http://www.eia.gov/cneaf/nuclear/page/nuc_reactors/bwr.html> accessed 20 June 2011. 
36 Adapted from: Vattenfall, ‘Boiling Water Reactor - - Vattenfall’ (Vattenfall, 16 March 2011) 
<http://www.vattenfall.com/en/boiling-water-reactor.htm> accessed 20 June 2011. 
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As can be seen at (1) in Figure 2, “[u]ranium atoms are split inside the reactor, producing 

heat. This causes the water to boil and turn to steam”37. This steam is then released into 

turbines, rotating the turbines’ blades, as is visible at (2) in Figure 238. The turbines power a 

generator thereby creating electricity (see (3))39. “A transformer converts the electricity into a 

high-voltage current. This is then sent to the power grid via high-tension wires”40 (see (4)). To 

condense the steam back into water, substantial quantities of sea water are “pumped into the 

condenser via pipes []. When this water is pumped back into the sea, it is about ten degrees 

warmer than it was before it entered the condenser. The sea water circulates through a closed 

system, and never comes in contact with the reactor water”41 (5). Lastly, “in the condenser, 

the cold water running through the pipes cools the steam into water. This is then pumped back 

into the reactor”42 (6).  

 

Due to the radioactive decay of unstable isotopes (the fission products43) created throughout 

the splitting chain reaction; the reactors continue to generate substantial amounts of heat even 

after the reaction is stopped44. 

3.2. The Cooling Process of a BWR 

It takes several days for the decay temperature in the reactor core to drop to the cold shutdown 

levels. Even after reaching cold shutdown levels, nuclear fuel rods must be cooled for several 

years by circulating water over the fuel rods in the reactor core and spent fuel pools before the 

heat is reduced to a level low enough for safe transfer into dry storage casks45. Circulation in 

the reactor core is achieved by using high pressure systems which pump water through the 

reactor pressure vessel and into the heat exchangers46. The water is then transferred into a 

secondary heat exchanger via the so-called essential service water system, removing the heat 

by pumping warm water into the sea or to the site cooling towers47.  

 

                                                
37 ibid.  
38 ibid. 
39 ibid. 
40 ibid. 
41 ibid. 
42 ibid. 
43 USNRC, Nuclear Power Plant Reactor Training Manual: Boiling Water Reactor (BWR) Design at Japan 

TEPCO Fukushima Plant and U.S. Plants - Comprehensive Technical Data on Systems, Components, and 

Operations (Progressive Management 2011) 41. 
44 USNRC, ‘NRC: Boiling Water Reactors’ (USNRC, 29 April 2011) <http://www.nrc.gov/reactors/bwrs.html> 
accessed 20 June 2011. 
45 USNRC, Standard technical specifications for General Electric boiling water reactors (BWR/5) (University of 
Michigan Library 1980) 56. 
46 USNRC, ‘Boiling Water Reactor (BWR) Systems’ (Reactor Concepts Manual, USNRC 2010) 3-10. 
47 Weston Stacey, Nuclear Reactor Physics (Wiley-VCH 2007) 122. 
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When a reactor is not producing electricity, cooling pumps are powered by other on-site units, 

off-site units powered by the electricity grid or by EDGs48. Further, BWRs commonly have 

steam powered turbines, which in turn power an ECCS49. These turbines use the steam, which 

is still produced even after shutdown, in order to pump water directly into the reactor core. 

Such systems alleviate some of the dependency on other emergency systems, but only 

function as long as the reactor itself is producing steam. Furthermore, battery provided power 

is needed for provision of some functions, such as the operation of monitoring systems and 

the movement of valves, “allowing them to function in station blackout situations where no 

power is available from offsite or the station [EDGs]”50. 

 

The cooling process of a BWR is specifically relevant as one of the main challenges of the 

Daiichi disaster is the cooling of the nuclear materials51. “Given the intense heat and radiation 

that spent fuel assemblies can generate, spent fuel pools must be constantly checked for the 

water level and temperature. If fuel is no longer covered by water or temperatures reach a 

boiling point, fuel can become exposed and create a risk of radioactive release”52. This is why 

the cooling of the BWR units, and the nuclear materials contained within, is of such central 

importance. 

 

The duration of the nuclear disaster is highly depended on how quickly the reactors and their 

respective nuclear materials can be cooled. It is therefore, that the duration of the event which 

leads to the force majeure claim is one of the key issues in claiming the defence of force 

majeure53. 

 

 

 

 

 

 

                                                
48 IAEA, ‘Boiling Water Reactor Simulator with Passive Safety Systems’ (User Manual, IAEA 2009) 13. 
49 ibid 17. 
50 ibid 20. 
51 See subchapter 4.1.2. 
52 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 16 March 2011’ (IAEA 16 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima160311.html> accessed 12 July 2011. 
53 See section 5.3.3. 
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4. THE NUCLEAR INCIDENTS IN JAPAN 

Four NPPs were affected by the Tōhoku Earthquake. The degree of damage varied 

considerably and each NPP must be examined on its own in order to determine whether it 

incurred so much damage, as to have disseminated nuclear materials. Subsequently, it will be 

concluded which nuclear reactors contributed to the currently ongoing radiological disaster in 

Japan. 

4.1. Fukushima I NPP 

The Fukushima I NPP comprises six BWRs operated by TEPCO54. “The power station is 

located approximately 250 km [] north of Tokyo in the towns of Futaba and Ohkuma, facing 

the Pacific Ocean. The site of the station covers about 3.5 million square meters [] and the 

plants are built on solid bedrock”55. Construction began July 25, 196756 and commission 

commenced March 26, 197157. Daiichi generates a combined electric output of 4.7 GW58 

(reactor 1: 460 MW, reactors 2, 3, 4 and 5: 780 MW each, and reactor 6: 1,1 GW59). 

Consequently, Fukushima I, when operating, is one of the fifteen largest nuclear power 

stations in the world60.  

 

Fukushima I was not designed to withstand earthquakes with magnitudes as high as those of 

the Tōhoku tremor61. Though the ground accelerations of Units 1, 4 and 6 were within the 

tolerance levels expressed at pre-construction, Units 2, 3 and 5 were above the designed levels 

of 0.45g (Units 2 and 3) and 0.46g (Unit 5) as the levels were recorded at 0.56g, 0.52g and 

0.56g respectively62.  

 

Similarly, the facilities were not designed to withstand a tsunami of the size of the one that 

followed the earthquake on March 11, 2011. It became clear that the tsunami had a height of 

                                                
54 IAEA, ‘Japan Nuclear Power Reactors’ (IAEA 11 July 2011) <http://www.iaea.org/cgi-
bin/db.page.pl/pris.powrea.htm?country=JP> accessed 11 July 2011. 
55 TEPCO, ‘Nuclear / TEPCO-Power Plants’ (TEPCO, 27 April 2011) 
<http://www.tepco.co.jp/en/challenge/energy/nuclear/plants-e.html> accessed 16 June 2011. 
56 TEPCO, ‘Overview of facility of Fukushima Daiichi Nuclear Power Station’ (TEPCO, 27 April 2011) 
<http://www.tepco.co.jp/en/nu/fukushima-np/outline_f1/index-e.html> accessed 16 June 2011. 
57 ibid. 
58 ibid. 
59 ibid. 
60 Anonymous, ‘World’s Largest Nuclear Power Plants’ CNBC News (Englewood Cliffs, 25 March 2011) 
<http://www.cnbc.com/id/43089223/World_s_Largest_Nuclear_Power_Plants?slide=2> accessed 16 June 2011. 
61 Marianne Lavelle, ‘Japan Battles to Avert Nuclear Power Plant Disaster- At its epicentre, the earthquake 
exceeded Fukushima Daiichi’s design strength’ [2011] National Geographic News 
<http://news.nationalgeographic.com/news/energy/2011/03/110314-japan-nuclear-power-plant-disaster/> 
accessed 24 June 2011. 
62 ibid. 
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“14-metre[s] []. By regulation, the Daiichi plant was fully prepared for a tsunami of up to 5.7-

meters”63.  

4.1.1. Fukushima I on March 11, 2011 

As a consequence of the Tōhoku earthquake and the respective tsunami, the Fukushima I NPP 

was adversely affected. Three reactors (Units 1, 2 and 3) were automatically shut down 

undergoing a so-called SCRAM procedure as a consequence of the earthquake64, as TEPCO 

announced in a press release. “Units 4, 5 and 6 [had] been previously shut down for 

outages”65.  

 

Nonetheless, cooling was needed to remove decay heat after the shutdown of the plant and to 

maintain adequate levels in spent fuel pools, but the basic electricity supply had failed due to 

the earthquake. Similarly, the tsunami waves toppled the pre-emptive seawalls and destroyed 

the EDGs66 and respective backup cooling systems67. All cooling at this time occurred 

through the “steam driven [RCIC] and [HPCI] system [in] Unit 3”68. Immediately, upon 

failure of the nuclear cooling systems, “[a] Declaration of Nuclear Emergency was issued for 

Fukushima Daiichi”69 by the Japanese government, justifying a later evacuation of citizens 

and the establishment of an evacuation zone. 

 

In consequence, over the next days, weeks and months, the three units experienced level 7 

meltdowns according to the INES scale70. Significant amounts of nuclear materials were 

released from the facilities during this time period, as the failure of nuclear cooling systems 

led to several hydrogen gas explosions, which damaged the outer containment buildings of the 

                                                
63 World Nuclear News, ‘Fukushima faced 14-metre Tsunami’ World Nuclear News (London, 23 March 2011) 
<http://www.world-nuclear-news.org/RS_Fukushima_faced_14-metre_tsunami_2303113.html> accessed 21 
June 2011. 
64 TEPCO, ‘Occurrence of a Specific Incident Stipulated in Article 10, Clause 1 of the Act on Special Measures 
Concerning Nuclear Emergency Preparedness’ (Press Release, TEPCO 2011). 
65 OECD NEA, ‘Timeline for the Fukushima Daiichi nuclear power plant accident’ (OECD NEA 20 June 2011) 
<http://www.oecd-nea.org/press/2011/NEWS-04.html> accessed 6 July 2011. 
66 ibid. 
67 David Sanger and Matt Wald, ‘Radioactive Releases in Japan Could Last Months, Experts Say’ New York 

Times (New York, 15 March 2011) <http://www.nytimes.com/2011/03/14/world/asia/japan-fukushima-nuclear-
reactor.html?pagewanted=all> accessed 1 July 2011. 
68 OECD NEA (fn 65). 
69 JAIF, ‘Sequence of Developments at Nuclear Power Stations Affected by the Earthquake’ (Press Statement, 
JAIF 2011). 
70 Edward Cody, ‘Japan rates nuclear crises at highest severity level’ Washington Post (Washington, 12 April 
2011) <http://www.washingtonpost.com/world/france-wants-nato-to-fight-harder-against-gaddafis-
forces/2011/04/12/AFxrFEND_story.html> accessed 7 July 2011. 
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three malfunctioning reactors71. Due to the release of nuclear contaminated materials, the 

Japanese government imposed an evacuation zone within a 20-km-radius of the Fukushima I 

station72. By the end of the first day “[m]ore than 200,000 people [were] already evacuated 

from the exclusion zone around the crippled plant”73. 

4.1.2. Fukushima I - Events Following March 11, 201174 

On March 12, “[a] hydrogen explosion occur[ed] in the Unit 1 reactor building destroying the 

upper structure of the building where the spent fuel pool [was] housed. The Unit 1 spent fuel 

pool [was] exposed to the atmosphere.”75 Thus, just a day after the Great Eastern Japan 

Earthquake and consequent tsunami, the “NISA [] confirmed the presence of caesium-13776 

and iodine-13177 in the vicinity of Fukushima Daiichi Unit 1.”78 Moreover, due to the 

depletion of back-up batteries, seawater79 was injected into the Unit 1 reactor. 

 

On the following day, “Japanese authorities [] informed the IAEA’s [IEC] that venting of the 

containment of reactor Unit 3 of the Fukushima Daiichi [NPP had] started at 9:20 a.m. local 

Japan[ese] time…through a controlled release of vapour. The operation [was] intended to 

lower pressure inside the reactor containment”80. This was necessary as a build-up of 

hydrogen pressure would have led to explosions. On March 14, 2011 the release of vapour 

appeared to have been ineffective as “[a] hydrogen explosion occurred at Unit 3 [] at 11:01 

a.m. local Japan[ese] time”81, exposing the spent fuel pool of this Unit to the atmosphere. 

Similarly, a hydrogen explosion happened in Units 1 and 2, and further Unit 4 experienced a 

                                                
71 Yuji Okada and Tsuyoshi Inajima, ‘Fukushima Containment Vessels may be leaking, TEPCO says’ [2011] 
Bloomberg Businessweek. 
72 Richard Black, ‘Japan quake: Radiation rises at Fukushima nuclear plant’ BBC News (London, 15 March 
2011) <http://www.bbc.co.uk/news/world-12740843> accessed 25 June 2011. 
73 Hiroshi Hiyama, ‘Japan’s Nuclear Crisis Escalates’ The Telegraph (Sydney, 16 March 2011) 
<http://www.dailytelegraph.com.au/news/japan-earthquake-new-explosion-rocks-fukushima-nuclear-power-
plant/story-e6freuy9-1226022119614> accessed 9 July 2011. 
74 For a more detailed timeline of events at Fukushima I, see OECD NEA (fn 65). 
75 ibid. 
76 For information regarding Cs-137 see: USEPA, ‘Caesium- Radiation Protection’ (USEPA, 8 July 2011) 
<http://www.epa.gov/radiation/radionuclides/cesium.html> accessed 11 July 2011. 
77 For information regarding I-131 see: USEPA, ‘Iodine- Radiation Protection’ (USEPA, 8 July 2011) 
<http://www.epa.gov/radiation/radionuclides/iodine.html> accessed 11 July 2011. 
78 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 12 March 2011’ (IAEA 12 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima120311.html> accessed 12 July 2011. 
79 It was only on March 26, 2011 that emergency crews started spraying fresh water with boric acid injections 
into the reactors. Until then seawater from the Pacific Ocean was used.  
80 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 13 March 2011’ (IAEA 13 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima130311.html> accessed 12 July 2011. 
81 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 14 March 2011’ (IAEA 14 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima140311.html> accessed 12 July 2011. 
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fire, which reportedly lasted two hours. Substantial amounts of radiation were released in the 

explosions and fire82. 

 

On the next day, a fire damaged “the top levels of the Unit 4 reactor building”83 and despite 

venting, “[a] hydrogen explosion occur[ed] within the Unit 2 reactor building [and] a fourth 

explosion [occurred] at… Unit 4”84. As a result, significant spikes in the radiation level were 

measured. The IAEA reported that “a 400 [mSv/h] radiation dose [was] observed at 

Fukushima Daiichi [] between Units 3 and 4. This is a high dose-level value… It should be 

noted that because of this detected value, non-indispensible staff was evacuated from the 

plant, in line with the Emergency Response Plan, and that the population around the plant 

[was] already evacuated”85 at the time. 

 

On March 16, the IAEA confirmed that the spent nuclear fuel pools were becoming a central 

worry for the emergency forces. It was confirmed that the temperature of the spent nuclear 

fuel pool of Unit 4 was substantially too high, at 84 ºC86, and that the water levels in Unit 5 

decreased by 41 cm to a dangerously low level of 201 cm87. Moreover, another fire damaged 

“the Unit 4 reactor building in the area of the spent fuel pool”88 and steam was observed to 

emanate from Unit 3, an indicator that the spent fuel pool was most likely boiling. 

 

Emergency cooling procedures were expanded on March 17, with several new mechanisms 

being tested. Firstly, “[m]ilitary helicopters carried out four water drops over Unit 3”89. 

Secondly, the construction of emergency power grids began, as the efforts to reconnect the 

individual units of Fukushima I to the already in place, but defect, power supply continued. 

Thirdly, reactors were sprayed by fire trucks and riot control vehicle water canons. Fourthly, 

seawater injections into spent nuclear fuel pools and even reactor pressure vessels were 

continued and were said to continue for an indefinite time period90. 

                                                
82 ibid. 
83 OECD NEA (fn 65). 
84 ibid. 
85 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 15 March 2011’ (IAEA 15 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima150311.html> accessed 12 July 2011. 
86 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 18 March 2011’ (IAEA 18 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima180311.html> accessed 12 July 2011.: “According to 
IAEA experts, a typical spent fuel pool temperature is kept below 25 °C under normal operating conditions.” 
87 IAEA (fn 52). 
88 OECD NEA (fn 65). 
89 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 17 March 2011’ (IAEA 17 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima170311.html> accessed 12 July 2011. 
90 ibid. 
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On March 19, 2011 the IAEA published the following table91 outlining the conditions of the 

different units of Daiichi. Equally, MEXT confirmed that contamination measurements in 

several locations, up to 80 kilometres from Fukushima I, showed a presence of radionuclides 

of I-131 and Cs-137 on the ground92. 

 

 

Figure 3: Summary of Condition of Fukushima Daiichi Nuclear Power Plant
93

 

 

Two days later, offsite electrical power was available at Units 1, 2, 5 and 6, and another day 

later, “offsite electrical power [was] available at Units 3 and 4”94 as well. In consequence, 

reactors 5 and 6 went into cold shutdown. 

 

On March 28, 2011 plutonium was detected in the soil of Daiichi95 and generally high levels 

of radiation were found within the different units (with the highest amount being 1,000 mSv/h 

in Unit 296). From March 28 until June 17, 201197, water injections into the different units of 

Daiichi were continued.  

                                                
91 See Figure 3. 
92 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 19 March 2011’ (IAEA 19 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima190311.html> accessed 12 July 2011. 
93 Adapted from: ibid. 
94 OECD NEA (fn 65). 
95 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 28 March 2011’ (IAEA 28 March 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima280311.html> accessed 13 July 2011. 
96 OECD NEA (fn 65). 
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On April 4, TEPCO announced its “decision to discharge approximately 11.5 tonnes of water 

with low levels of radioactivity into the sea. This discharge [was] necessary to allow the 

treatment of more highly contaminated water being collected in other locations at the plant”98. 

A day later, a leak in Unit 2 was identified which resulted in the leakage of radioactively 

contaminated water. It took a day to stop the leakage99.  

 

Another 1,320 tonnes of minimally radioactively contaminated water were released on April 

10 and it was announced that a total of 11,500 tonnes of slightly contaminated water would be 

released into the Pacific Ocean100. 

 

A week later, TEPCO announced its “Roadmap towards Restoration from the Accident at 

Fukushima Daiichi Nuclear Power Station”101, while the facilities were being covered in steel 

plates to prevent the spread of radioactive contamination.  

 

Since then, efforts to cool the reactor cores and spent nuclear fuel pools continue. Equally, 

radiation control and cleaning of contaminated water preside102. Moreover, work has begun to 

build temporary covers over the affected reactors in order to further lower the risk of 

radioactive contamination103. This work continued until June 17, 2011 and is likely to 

continue for months, if not years104.  

4.1.3. Radiation Contamination 

As a consequence of the Fukushima Daiichi nuclear disaster, iodine105, caesium106, 

strontium107 and plutonium108 nuclides were emitted into the air via steam109 and into the 

                                                                                                                                                   
97 At the time that writing of this thesis commenced, the information available on the developments at 
Fukushima Daiichi nuclear power plant, as published by international agencies and the Japanese national 
agencies, did not exceed June 17, 2011. 
98 OECD NEA (fn 65). 
99 Matthew Wald and Andrew Pollack, ‘Core of Stricken Reactor Probably Leaked, U.S. Says’ The New York 

Times (New York City, 6 April 2011) <http://www.nytimes.com/2011/04/07/world/asia/07japan.html> accessed 
8 July 2011. 
100 OECD NEA (fn 65). 
101 TEPCO, ‘Roadmap towards Restoration from the Accident at Fukushima Daiichi Nuclear Power Station’ 
(Press Release Appendix 1, TEPCO 2011). 
102 OECD NEA (fn 65). 
103 ibid. 
104 TEPCO (fn 101). 
105 Anonymous, ‘Japan restricts milk, vegetable produced near damaged nuclear plant’ CNN News (London, 28 
March 2011) <http://articles.cnn.com/2011-03-20/world/japan.nuclear.food_1_iodine-fukushima-prefecture-
spinach?_s=PM:WORLD> accessed 1 July 2011. 
106 ibid. 
107 Anonymous, ‘Knochenkiller Strontium in Fukushima gefunden’ [2011] Focus 
<http://www.focus.de/panorama/welt/tsunami-in-japan/japan-knochenkiller-strontium-in-fukushima-
gefunden_aid_635525.html> accessed 1 July 2011. 
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groundwater110, as well as Pacific Ocean111, by water (especially cooling water) spills. 

Experts estimate the damage caused by Fukushima Daiichi to be closely behind the 

Chernobyl nuclear disaster, as though “[t]he Chernobyl accident emitted much more 

radioactivity and a wider diversity of radioactive elements than Fukushima Daiichi has so far, 

[] it was iodine and caesium that caused most of the health risk“112 at Chernobyl, and the 

levels of I-131 and Cs-137 are not far behind those emitted by the 1986 disaster. However, the 

total air and water contamination remains unclear as of today. It is possible, if not likely, that 

further radioactive contamination will be released from the Daiichi facilities in the coming 

months, if not years. 

4.1.3.1. Radiation Monitoring  

Since the nuclear accident at Fukushima Daiichi on March 11, 2011, daily monitoring of 

contamination in the form of deposition of nuclear radionuclides, especially caesium and 

iodine radionuclides, as well as gamma dose rates, occurs in all 47 Japanese prefectures113. 

MEXT then reports the values of Cs, I and gamma does rates from each prefecture on the 

following day.  

4.1.3.2. Radiation Released as a Result of the Fukushima Disaster 

To set the radiation released at Daiichi into context, in comparison to the worst nuclear 

disaster on record (Chernobyl in 1986), it has been evidenced “that iodine-131 is being 

released at daily levels 73 per cent of those seen after the 1986 disaster. The daily amount of 

caesium-137 released from Fukushima Daiichi is around 60 percent of the amount released 

from Chernobyl”114. Already on March 24, 2011 it was clear that “Japan’s damaged nuclear 

plant in Fukushima has been emitting radioactive iodine and caesium at levels approaching 

those seen in the aftermath of the Chernobyl accident in 1986”115. It must, however, not be 

                                                                                                                                                   
108 Anonymous, ‘TEPCO says plutonium found on quake-damaged plant grounds’ CNN News (London, 28 
March 2011) <http://edition.cnn.com/2011/WORLD/asiapcf/03/28/japan.nuclear.plutonium/?hpt=T2> accessed 
1 July 2011.: “Three plutonium isotopes -- Pu-238, -239 and -240 -- were found in soil at five different points 
inside the plant grounds, Tokyo Electric reported.” 
109 Sanger and Wald (fn 67). 
110 Julian Ryall, ‘Japanese nuclear city reveals huge plan to clean every building and road of radiation’ The 

Telegarph (London, 14 July 2011) <http://www.telegraph.co.uk/news/worldnews/asia/japan/8636925/Japanese-
nuclear-city-reveals-huge-plan-to-clean-every-building-and-road-of-radiation.html> accessed 14 July 2011. 
111 ibid. 
112 Debora MacKenzie, ‘Fukushima radioactive fallout nears Chernobyl levels’ [2011] New Scientist 
<http://www.newscientist.com/article/dn20285-fukushima-radioactive-fallout-nears-chernobyl-levels.html> 
accessed 24 June 2011. 
113 IAEA, ‘Fukushima Nuclear Accident Update Log - Updates of 2 June 2011 (IAEA 2 June 2011) 
<http://www.iaea.org/newscenter/news/tsunamiupdate01.html> accessed 1 July 2011. 
114 MacKenzie (fn 112). 
115 ibid. 
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forgotten that the Daiichi nuclear disaster is not over and that radiation continues to emit from 

the plant’s individual units. Thus, there is potential for the total radiation emitted to further 

approach or in the worst case surpass the 1986 contamination levels. 

4.1.3.2.1. Total Releases of Radiation into the Atmosphere and Air 

NISA, in a report published on April 12, 2011 stated that the total air release of I-131 was 

equivalent to “3.7×1017 Bq”116 and that of Cs-137 to “6.1×1015 Bq”117. For the same time 

period, the NSC published similar statistics, stating that “6.3×1017 Bq”118 of I-131 were 

released and “1.2×1016 Bq”119 of Cs-137. As a benchmark, the total release of I-131 and Cs-

137 in the Chernobyl disaster was “5.2×1018 Bq”120 and “8.5×1016 Bq”121 respectively. Thus, 

NISA concluded that the “the amount of discharged radioactive materials is approximately 10 

percent of the Chernobyl accident”122. 

4.1.3.2.2. Total Releases of Radiation into the Pacific Ocean and Groundwater 

In its report as published on April 21, 2011, TEPCO estimated that 520 tons of radioactive 

water were emitted by Unit 2, thereby releasing 4.7×1015 Bq (2.8×1015 Bq of I-131, 9.4×1014 

Bq of Cs-134 and 9.4×1014 Bq of Cs-137123). According to TEPCO, this exceeded the 

facility’s annual limit of nuclear contamination by 20,000 times124. TEPCO has further 

conceded to having had to release 300,000 tons of less radioactive water into the Pacific 

Ocean to make space for more radioactive water125. As can be ascertained from the 

information above and Appendix 4, the radioactive contamination released into the seas and 

groundwater, as a result of the Daiichi disaster, is substantial. 

                                                
116 NISA, ‘INES (the International Nuclear and Radiological Event Scale) Rating on the Events in Fukushima 
Dai-ichi Nuclear Power Station by the Tohoku District - off the Pacific Ocean Earthquake’ (News Release, 
NISA 2011).  
117 ibid. 
118 ibid. 
119 ibid. 
120 ibid. 
121 ibid. 
122 ibid. 
123 TEPCO, ‘Status Update- Appendix 2’ (TEPCO, 21 April 2011) <http://www.tepco.co.jp/en/press/corp-
com/release/betu11_e/images/110421e2.pdf> accessed 15 July 2011. 
124 ibid. 
125 Anonymous, ‘Tepco Dump Of 300000 Tons Of 'relatively Lightly Contaminated Water' Into Ocean’ World 

News (London, 23 May 2011). 
<http://wn.com/TEPCO__Dump_of_300000_TONS_Of_%27Relatively_Lightly_Contaminated_Water%27_Int
o_Ocean_Almost_Complete!> accessed 1 July 2011. 
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4.1.3.2.3. Contamination of Ports and Effects on the Shipping Industry 

Many of the ports of Japan were adversely affected by the tsunami. However, by “23 March [] 

most key ports (twelve of fifteen) had re-opened and were usable”126 again. Nevertheless, 

concerns for ship-owners and charterers remain, as the threat of radiation disseminated from 

Fukushima Daiichi sustained. Four of the ports (the ones closest to Daiichi) have reportedly 

measured higher radiation levels than normal and hence were forced to shutdown127.  

 

Further, whether contaminated or not, “owners might [] be concerned that if they call at a 

Japanese port, they may subsequently be prohibited from trading in another country for fear 

of radiation”128, as several international ports have signified their fear of contaminated goods 

and/or ships129. In consequence, parties to charterparty contracts which call at a Japanese port 

may wish to not fulfil contractual obligations.  

 

On March 26, 2011, radiation readings “showed contamination… 1,850 times [the] normal 

[amount] in the [sea] nearby”130 the Fukushima Daiichi power plant. The situation further 

worsened when four days later the I-131 concentration in the seawater reached 180 Bq/ml, 

which was equivalent to 4,385 times the legal limit131. 

 

On April 15, I-131 levels in the seawater exceeded the legal limit by 6,500 times and Cs-134 

and Cs-137 levels exceeded the legal limit by over 4,000 times132. 

 

The contamination of the seas (specifically the Pacific Ocean) and the ports of Japan is 

especially noteworthy, as Japan is one of the world’s largest trading nations. Ports are used 

nearly exclusively for this purpose, and their limited functioning or complete non-operation is 

a barricade to the Japanese economy, which will inevitably detrimentally affect the whole 

supply chain of any Japanese company or any company conducting business in Japan. This 

                                                
126 Burgess (fn 10). 
127 ibid. 
128 ibid. 
129 E.g. Hamburg harbour, see: Anonymous, ‘Folgen von Fukushima- Hamburg rüstet sich für verstrahlte Schiffe 
[2011] Spiegel <http://www.spiegel.de/wirtschaft/soziales/0,1518,753968,00.html> accessed 28 June 2011. 
130 Kiyorshi Takenaka and Yoko Kutoba, ‘Disaster-hit Japan Faces Protracted Nuclear Crisis’ Reuters (Tokyo, 
27 March 2011) <http://www.reuters.com/article/2011/03/27/us-japan-quake-idUSTRE72A0SS20110327> 
accessed 6 July 2011. 
131 John Chalmers, ‘Radiation in Seawater Around Japan Plant 4,385 Times Over Legal Limit’ Reuters (Tokyo, 
31 March 2011) <http://www.reuters.com/article/2011/03/31/idUSLKE7DP00S20110331> accessed 7 July 
2011. 
132 Anonymous, ‘Levels of Radioactive Materials Rise Near Japanese Plant’ The New York Times (New York 
City, 16 April 2011) <http://www.nytimes.com/2011/04/17/world/asia/17nuke.html?_r=2&src=mv> accessed 16 
July 2011. 



  

 

 

18 

must be emphasised, because a blockade of a port may be a ground for a force majeure claim, 

as a result of an upstream supplier’s inability to supply the good or a downstream consumer’s 

inability to consume the good provided by the specific company asserting force majeure133. 

4.1.4. Evacuation Zones134 

The above described radiation released into the air, groundwater and oceans led to a variety of 

reactions from the Japanese government. 

 

At “19:03 on [March 11, 2011], the Prime Minister declared [a] nuclear emergency”135 in 

response to the disaster of Fukushima Daiichi. Also, Prime Minister Naoto Kan immediately 

announced that “[r]esidents within a 2 mile (3km) radius of Tokyo Electric Power’s (Tepco) 

Fukushima Daiichi nuclear plant had been told to evacuate”136. Later that day, the government 

issued instructions for anyone within a 20-km-radius of the plant to evacuate, and for people 

who live in between a 20-km to 30-km-radius to remain within the safety of their homes137. 

On March 22, the circular radius was extended to an irregular shape with a range of 20 km. 

Three days later, the evacuation zone was enlarged to include a 30-km-radius138. On April 21, 

the evacuation zone was declared a no-go zone with fines, and even prison sentences, to be set 

for anyone who trespassed into the area139.  

 

Other states have demanded and suggested that the evacuation zones should be further 

enlarged. The US-American embassy in Japan, for instance, suggested that “[t]here are 

numerous factors in the aftermath of the earthquake and tsunami, including weather, wind 

direction, and speed, and the nature of the reactor problem that affect the risk of radioactive 

contamination within [a] 50-mile (80-km) radius or the possibility of lower-level radioactive 

                                                
133 See subchapter 5.1.1.2. 
134 See Figure 4 for an outline of the different evacuation zones implemented and suggested. 
135 IAEA, ‘Report of Japanese Government to the IAEA Ministerial Conference on Nuclear Safety’ (Conference 
report, IAEA 2011) Section V-1. 
136 Justin McCurry, ‘Japan’s Fukushima nuclear plant under state of emergency after quake’ The Guardian 

(London, 11 March 2011) <http://www.guardian.co.uk/world/2011/mar/11/japan-declares-nuclear-emergency-
quake> accessed 4 July 2011. 
137 Black (fn 72). 
138 Julie Makinen, ‘Japan steps up nuclear plant precautions; Kan apologises’ The Los Angeles Times (Los 
Angeles, 25 March 2011) <http://articles.latimes.com/2011/mar/25/world/la-fgw-japan-nuclear-plant-20110326> 
accessed 27 July 2011. 
139 Alexandra Petra, ‘No-go zone trespassers face fines, arrest- Government vows to clear holdouts from 
evacuation area’ The Japan Times (Tokyo, 22 April 2011) <http://search.japantimes.co.jp/cgi-
bin/nn20110422a1.html> accessed 5 July 2011. 
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materials reaching greater distances”140 based on information provided by the NRC. 

Accordingly, the US-American agencies, such as the NRC, and the US government have 

urged Japan to extend the evacuation zone to an 80-km-radius. 

 

Figure 4: Map of Evacuation Zones and Relative Risks of Radiation Exposure
141

 

 

4.2. Fukushima II NPP 

Fukushima II is located about 11.5 km south of Fukushima I142. The “Fukushima Daini 

[NPP], in the Hamadori area on the Pacific Coast of Fukushima Prefecture, [] has a total 

capacity of 4,400 MW. The site covers approximately 155 hectares and has its own private 

                                                
140 Embassy of US in Tokyo, ‘Travel Warning’ (US Embassy Japan, 16 March 2011) 
<http://japan.usembassy.gov/e/acs/tacs-travel20110317.html> accessed 6 July 2011. 
141 Adapted from: Amanda Cox, Matthew Ericson and Archie Tse, ‘The Evacuation Zones around the 
Fukushima Daiichi Nuclear Plant’ New York Times (New York, 25 March 2011) 
<http://www.nytimes.com/interactive/2011/03/16/world/asia/japan-nuclear-evaculation-zone.html> accessed 14 
July 2011. 
142 USAID, ‘USG HUMANITARIAN ASSISTANCE TO JAPAN FOR THE EARTHQUAKE AND 
TSUNAMI’ (Public Relations, USAID 2011). 
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harbour used as the source of sea water to cool the power plant and the dock for shipping out 

spent fuel and taking in fuel oil”143. It consist of four individual second generation BWR-5s, 

which were constructed since March 16, 1976144 and commissioned on April 20, 1982145. 

 

Fukushima II incorporated a variety of design changes, upgrades compared to Daiichi, which 

better prepared it for the threat of a tsunami or other types of flooding (BWR-5s instead of 

BWR-3s and BWR-4s)146. Most importantly, the resistance to water damage was improved by 

placing the EDGs in a watertight reactor construct147. In consequence, the also watertight 

seawater pumps, did not fail in their entirety (three of four failed) and the three pumps that did 

fail, restored operation relatively quickly148. Therefore, the damage caused by the tsunami was 

significantly lower for Daini than Daiichi.  

4.2.1. Fukushima II on March 11, 2011 

Fukushima Daini automatically “shut down at 2:48pm on March 11th”149 due to the 

earthquake off the coast of Honshu Island. A few hours later, Daini was over swept by the 

tsunami, which resulted from the earthquake150. At this point in time, the radiation levels 

inside and outside of the facilities of Fukushima II were normal, as “and no radiation release 

ha[d] been detected”151. 

4.2.2. Fukushima II - Events Following March 11, 2011 

On March 12, 2011 at 04:30, a heightened state of alert was declared for Fukushima II152. 

Later that day, at 15:30, evacuation of the population living within 3 km of the power plant 

began and by 21:40 the evacuation zone was extended to “10 km for Daini plant”153. The 

following day at 10:35, it was announced that Unit 3 was performing a cold shutdown, which 

was successful, as TEPCO announced that a “Reactor cold shutdown [was completed] at 

                                                
143 TEPCO (fn 55). 
144 TEPCO, ‘Overview of facility of Fukushima Daini Nuclear Power Station’ (TEPCO, 27 April 2011) 
<http://www.tepco.co.jp/en/nu/fukushima-np/outline_f2/index-e.html> accessed 16 June 2011. 
145 ibid. 
146 ibid. 
147 USNRC (fn 45) 72. 
148 ibid 56. 
149 TEPCO, ‘Plant Status of Fukushima Daini Nuclear Power Station (as of 7:15 am Mar 15th)’ (Press Release, 
TEPCO 2011). 
150 TEPCO, ‘Result of the investigation on Tsunami at Fukushima Daini Nuclear Power Station’ (Press Release 
Appendix 1, TEPCO 2011). 
151 Fredrik Dahl and Michael Shields, ‘Heightened state of alert at Japan atom plant: IAEA’ Reuters (Vienna, 11 
March 2011) 
<http://us.mobile.reuters.com/article/topNews/idUSTRE72A2F820110311?feedType=RSS&feedName=topNew
s> accessed 13 July 2011. 
152 NISA, ‘Seismic Damage Information (the 19th Release)’ (News Release, NISA 2011) 14. 
153 WHO, ‘Japan earthquake and tsunami’ (Situation Report No.05, WHO 2011). 
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12:15pm”154, whilst work on the three other units continued. Equally, it was declared that four 

workers were injured in a crane accident and that a further employee died in the same 

accident155. At this time, Units 1, 2 and 4 were still being cooled through the EDGs156. 

 

Further news ceased to arrive from Daini as of March 14, 2011, when it was confirmed that 

the cooling system of Unit 1 was once again fully functional and powered by the external 

power lines157. The following day just before midday, it was further announced that all 

reactors of Fukushima II were undergoing cold shutdown, as TEPCO published the followin 

table158. The news announced by TEPCO were regarded as positive, constituting a 

breakthrough in avoiding a serious nuclear disaster at Daini; without further disruption, this 

would resolve the nuclear issues at Daini if spent nuclear fuel pools and reactors would cool 

down without incurring additional problems. 

 

Figure 5: Overview of  Daini NPP as of March 15, 2011159 

 
 
The following day, the authorities were shocked when radiation levels immediately outside of 

Daini reached 28.6 µSv/hour160. It was soon assumed and confirmed that the rise in 

contamination levels was a result of the release of radioactive material at Daiichi161.  

 

                                                
154 TEPCO, ‘Plant Status of Fukushima Daini Nuclear Power Station (as of 11pm Mar 12th)’ (Press Release, 
TEPCO 2011). 
155 ibid. 
156 ibid. 
157 TEPCO, ‘Plant Status of Fukushima Daini Nuclear Power Station (as of 8:00 Mar 14th)’ (Press Release, 
TEPCO 2011). 
158 See Figure 5 
159 TEPCO, ‘Plant Status of Fukushima Daini Nuclear Power Station (as of 13:00 pm Mar 15th)’ (Press Release, 
TEPCO 2011). 
160 METI, ‘Japan’s Nuclear Emergency’ (Press Statement, METI 2011) 21. 
161 ibid 22. 
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On March 30, 2011 it was confirmed that smoke was accidentally emitted from a motor pump 

which collected seawater at Fukushima II162. However, it turned out that the smoke was not 

radioactively contaminated. 

 

“As of 3:00 pm on April 27th, the reactors of Units 1 to 4 are in cold shutdown”163 and, unless 

disrupted by extenuating circumstances, the reactors should be safe. A fire in the facility on 

May 27, 2011 did not lead to leakages of radiation either164. Since then, Fukushima II has not 

experienced major disruptions or incidents.  

 

As there was no nuclear contamination at Daini, despite the March 15 increase of radiation 

levels and May 27 (fire) scares, Fukushima II will not be relevant to the evaluation of the 

applicability of force majeure to a nuclear disaster, as there simply was no nuclear 

contamination emitted from the plant and thus no measurable nuclear incident which would 

allow for the assertion of force majeure based on the Daini NPP. 

4.3. Onagawa NPP 

Onagawa NPP was also affected by the events of March 11, 2011. A fire broke out in the 

turbine section as a direct consequence of the earthquake. It was, however, fortunately quickly 

extinguished165.  

 

Following March 13, 2011, the Japanese government declared the lowest possible state of 

emergency level in respect of the Onagawa station, as the radioactivity readings exceeded 

permitted levels in the area around the plant. This development, however, turned out to be 

temporary166. On the same day, “[i]nvestigations at the site indicate[d] that no emissions of 

radioactivity have occurred from any of the three units at Onagawa”167 and instead, the theory 

that the nuclear releases at Daiichi were responsible for the temporary rise were confirmed.  

                                                
162 Anonymous, ‘Smoke from Fukushima Daini nuclear plant’ NHK World (Tokyo, 30 March 2011) 
<http://www3.nhk.or.jp/daily/english/30_42.htmll> accessed 15 June 2011. 
163 TEPCO, ‘Plant Status of Fukushima Daini Nuclear Power Station (as of 3:00 pm April 27th)’ (Press Release, 
TEPCO 2011). 
164 Tsuyoshi Inajima and Yuji Okada, ‘Fire Put Out at TEPCS’s Dai-ni Plant, No radiation Leakage’ Bloomberg 

(Tokyo, 27 May 2011) <http://www.bloomberg.com/news/2011-05-27/fire-put-out-at-tepco-s-dai-ni-plant-no-
radiation-leakage-1-.html> accessed 11 July 2011. 
165 Chikako Mogi and Risa Maeda, ‘Fire at Tohoku Elec Onagawa Nuclear Plant- Kyodo’ Reuters (Tokyo, 11 
March 2011) <http://www.reuters.com/article/2011/03/11/quake-japan-nuclear-idUSLHE7E801E20110311> 
accessed 15 July 2011. 
166 It was immediately suggested by Tohoku Electric Power Co., Inc., the utility company that services the 
Onagawa NPP, that the close geographical proximity to Fukushima I’s units and the radioactive materials which 
emanated from this station, were responsible for the rise of readings. 
167 IAEA (fn 80).  
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On April 7, 2011 an aftershock of the March 11 seismic activity caused a temporary loss of 

three out of four external electric power lines168, which resulted in an 80-minute interval of 

loss of the cooling function. As a result, the spilling of some litres of radioactive water could 

not be avoided. 

 

Though the occurrences at Onagawa must be noted, the plant will not be focussed upon when 

considering force majeure, as the events were too insignificant to allow assertion of force 

majeure. The only major spike of contamination levels resulted from the Daiichi disaster and 

not from the spill of radioactive water on April 7 at Onagawa. Though a nuclear incident, the 

water spill is negligible for the purposes of this thesis, as its effects are not measurable in the 

larger context of the Fukushima I disaster. 

4.4. Tōkai NPP 

As a consequence of the March 11, 2011 earthquake, Unit 2 of the Tōkai NPP was 

automatically shut down169. Three days later, the cooling system failed when one of the 

pumps of the Unit malfunctioned, alike two out of the three EDGs170. Despite the initial alert, 

JAPC announced that “[t]he external power supplies [were] secured, and [] cooling function 

of the nuclear reactor and the pool of spent fuel [was] secured”171. 

 

Similarly to the incident at Onagawa, though the events at Tōkai have to be considered, the 

plant will not be focussed upon when considering force majeure, as this brief analysis has 

shown that the events at this plant were also too insignificant to allow assertion of force 

majeure, since radiation was not actually released from this station. 

 

 

 

 

                                                
168 IAEA, ‘Fukushima Nuclear Accident Update Log- Updates of 7 April 2011’ (IAEA 7 April 2011) 
<http://www.iaea.org/newscenter/news/2011/fukushima070411.html> accessed 15 July 2011. 
169 NISA, ‘Information for the Situation Caused by the Earthquake of Hamadori in Fukushima Prefecture’ (News 
Release, NISA 2011) 1. 
170 ibid. 
171 ibid. 
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5. FORCE MAJEURE 

It should be recognized that, generally, whether the defence of force majeure applies to a 

particular situation or case is highly fact-specific and circumstance-sensitive172. Similarly, 

with the exception of the international conventions and principles, the legal concepts 

regarding to force majeure are substantially different from state to state. Thus, depending on 

which law governs the specific contract, the principles and legal concepts applied in the 

analysis of the situation may differ173. 

 

Therefore, a distinction must be drawn between the international legislation and national 

domestic legislation174. For the purpose of this thesis, the Japanese national law will be 

considered whilst analyzing and evaluating when the force majeure defence can be relied 

upon in regard to a nuclear incident. The international dimension of force majeure law will be 

based on an analysis of the relevant provisions within the CISG. These two legal regimes 

were chosen because the CISG and Japanese national law will, together, provide for the 

majority of force majeure claims under contracts affected by the Japanese nuclear disaster. 

5.1. General International Principles of Force Majeure and the Doctrines Relating to 

Force Majeure 

“Force majeure is a legal principle, either provided for by contract or imposed on parties by 

law or courts, which fully or partially excuses one or both parties to a contract from 

performing contractual obligations in certain specified circumstances”175. Usually, these 

circumstances have to be unforeseen and out of the control of the party relying on the defence 

of force majeure. Typically, such events are ‘Acts of God’ (natural disasters such as fires, 

earthquakes, tsunamis, floods, and storms/hurricanes), wars or acts of terrorism. Often, force 

majeure may also be asserted to excuse non-performance, partial performance or delay of 

performance based on the failure of a third party to honour their obligations to the contracting 

party due to such event as described immediately above. 

 

                                                
172 Richard Donovan, ‘Effect of the Disaster in Japan on Contractual Obligations in the United States’ (Kelley 

Drye, 22 March 2011) <http://www.kelleydrye.com/publications/client_advisories/0651> accessed 28 June 
2011. 
173 ibid. 
174 Barry Brooks and John Porter, ‘United States: Commercial Aftershocks Of The Great Eastern Japan 
Earthquake: Force Majeure and Related Issues’ (Paul Hastings, 23 May 2011) 
<http://www.paulhastings.com/assets/publications/1909.pdf> accessed 27 June 2011. 
175 ibid. 
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Force majeure is considered, under general international contract principles such as the CISG, 

to be the concept “of non-performance…arising from an impediment to performance beyond 

the obligor’s control for which the obligor did not assume the risk of occurrence”176. In 

principle, the force majeure defence can be applied to any obligation arising out of a contract 

and for all types of non-performance (“delay, defective performance or partial or complete 

impossibility of performance”177). Equally, “the scope of the force majeure exemption [] 

extends to situations of economic impossibility, impracticability, unaffordability or 

hardship”178. 

 

In the simplest terms, if a party to a contract is “having difficulty performing [] obligations 

under a contract due to the Japan disasters, [they] should first determine whether that contract 

contains a force majeure clause179”180. If this is the case, then the “party [may] suspend or 

terminate the performance of its obligations under [the] contract due to the occurrence of an 

event beyond its control, without being liable for a breach of the contract because of such 

non-performance”181. In the case of the nuclear disaster at Fukushima Daiichi, the “party 

relying on the force majeure clause must prove that the event was beyond its control and that, 

in spite of skill, diligence and good faith on its part, performance remains impossible or 

unreasonably expensive”182. Whilst it appears evident that the earthquake and tsunami would 

be covered by almost any force majeure clause, being considered the “typical” Act of God, 

the nuclear disaster of Japan may, in fact, not be such a clear cut case.  

5.1.1. The CISG 

According to Article 1 of the CISG183, the Convention applies to an international sales 

contract, if both parties are located in a “Contracting State” (in countries which have ratified 

the Convention184) or if private international law stipulates that the law of a Contracting State 

shall govern the contract at hand. Under Article 79 of the CISG185, a party is not liable for 

failing to honour contractual obligations if the party is able to evidence three factors: firstly, 

                                                
176 Christoph Brunner, Force Majeure and hardship under general contract principles (Kluwer Law 
International BC 2009) 75. 
177 ibid 76. 
178 ibid 77. 
179 See Appendix 2 for exemplary force majeure clauses. 
180 Donovan (fn 172). 
181 ibid. 
182 ibid. 
183 See Appendix 3 for Art. 1 of the CISG. 
184 Japan is one of the 76 states to have ratified the Convention. Similarly, Japan’s major trading partners (the 
US, Germany, the People’s Republic of China and the Republic of Korea) have ratified the CISG.  
185 See Appendix 1 on Art. 79 of the CISG. 
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that its failure was the result of an event beyond its own control; secondly, that the party 

should not reasonably have been expected to have taken the event that occurred into account 

at the time of contract formation; and, thirdly, that the party could not reasonably have been 

expected to avoid or overcome the event or its consequences. It is important to emphasize 

that, in order to invoke Article 79 of the CISG, the non-performing party must inform the 

other contracting party of the event which supposedly lead to the non-performance and its 

effects. 

 

The doctrine of impossibility186 and the doctrine of frustration of purpose are generally 

considered to be incorporated within the CISG187. 

5.1.1.1. Applicability of CISG 

As alluded to in the above section, unless a contract provides otherwise, the CISG applies to 

contracts of sale between parties whose places of business are in different countries, namely 

ones which have ratified the Convention and incorporated it into their domestic law within 

twelve months prior to the contract. Other “[c]ircumstances such as the nationality of the 

parties, the place where title and risk pass, and whether the goods are to move between 

nations, or between nations which are parties to the Convention, are not taken into 

consideration in determining whether the [CISG] governs the transaction. Additionally, under 

Article 1(b), the [CISG] applies when international choice of law rules lead to the application 

of the law of a nation which is a party to the Convention”188. 

 

On the other hand, it must also be recognized that the Contracting States, as well as “sellers 

and buyers have the right to pick and choose the parts of the [CISG] by which they will be 

bound”189. This issue will, however, largely be ignored for the purposes of this thesis, as no 

specific contract will be looked at. Therefore, a potential ‘opt-out’, according to Article 6 of 

the CISG190, by one of the Contracting States in which the parties do their business, or an 

‘opt-out’ according to other provisions of a contract lie beyond the scope of this thesis. 

                                                
186 See section 5.1.1.2. 
187 Roald Martinussen, Overview of International CISG Sales Law: Basic Contract Law According to the UN 

Convention on Contracts for the International Sale of Goods (CISG) (Book Surge Publishing 2006) 108. 
188 John MacMahon, ‘When the U.N. Sales Convention Applies and Some of the Reasons Why it Matters to You 
and Your Clients’ [1996] ISCLE <http://www.cisg.law.pace.edu/cisg/biblio/mcmah.html#RTFToC8> accessed 7 
July 2011. 
189 ibid. 
190 See Appendix 3 for Art. 6 of the CISG. 
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5.1.1.2. Doctrine of Impossibility/ Doctrine of Impracticality 

The doctrine of impossibility191 is a defence which is often relied upon when a party can no 

longer fulfil its obligations under a contract due to an unforeseen event, any Act of God, when 

the performance is impractical as a result of unreasonable, extreme difficulty, expense and/or 

loss192. In relation to nuclear and radiological contamination, this doctrine may be applied; 

when the performance of an obligation “involves the risk of injury to persons or property”193, 

in order to deem the performance impracticable. For instance, if a factory for the manufacture 

of a specific good were thus to be in the area immediately around Daiichi, which was 

evacuated for nuclear contamination194, it could reasonably be argued that production of the 

specific good is not practical and possible at that factory, due to risk to persons and property. 

Furthermore, one could contest that, therefore, one should be relieved of the obligations under 

the manufacturing agreement. 

 

Similarly, “a severe shortage of raw materials or supplies that occurs due to an unforeseen 

shut-down of major sources of supplies could also fall under this doctrine, if it markedly 

increases the cost of or precludes performance”195. Nevertheless, the party relying on the 

doctrine of impracticality must consider whether it is able to honour its contractual 

obligations through use of an alternative supplier or method of delivery. If this is the case, the 

party will commonly not be excused of the performance of contractual obligations by the 

courts. This concept of alternative methods of performance also applies to the argued 

impracticality in the example described in the above paragraph. Consequently, if the company 

has an alternative factory where it could produce the specific good, it may not necessarily be 

excused from performance. 

 

The doctrine of impracticality equally applies to situations in which “only a limited supply of 

goods or resources is available. Here, the seller will be permitted or required to allocate the 

goods or resources [he or she] does have among [his or her] customers. However, the seller 

must act fairly and reasonable when making such allocations”196. The seller must consider all 

contracts agreed upon before the unforeseen event, which has invoked the status of partial 

non-performance, and may not discriminate upon the prices agreed. Instead, the seller may 

                                                
191 Also known as the doctrine of impracticality.  
192 Gerrit De Geest, Contract Law and Economics (Edward Elgar Publishers 2011) 207. 
193 Donovan (fn 172). 
194 See Figure 4. 
195 Donovan (fn 172). 
196 ibid. 
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consider some other aspects, for example “when distributing materials used for heating, a 

hospital may be preferred over a hotel”197. This example shows that general notions of justice 

and fairness, along with sound judgment and logic, can be used to explain the allocation, as 

obviously providing heat to the injured within a hospital is far more important than providing 

for the well-being of hotel customers. Thought it must principally be acknowledge that the 

decided allocation must be well reasoned and should not be discriminatory against any party. 

5.1.1.3. Doctrine of Frustration of Purpose 

The doctrine of frustration of purpose is generally invoked by a lessee, buyer or any other 

person who has obliged themselves to financial compensation for a service to be or to have 

been rendered. “Here, the party is capable of performing, but the purpose for doing so no 

longer exists so performance would be a waste of resources. This doctrine will excuse 

performance where the objectives of the contract have been utterly defeated by unforeseen 

circumstances”198.  

 

In regard to the Fukushima nuclear disaster, this may be applicable if a downstream consumer 

no longer needs resources, such as materials or goods, as the purpose of the contract has 

ceased to exist. For example, if a company wanted to build a factory in what is now the 

evacuated area, and contracted for the purchase of needed building supplies, the contract’s 

purpose may have frustrated, as the building of the factory has become an impossibility.  

5.2. Force Majeure under Japanese Law 

To begin with, it must be recognized that force majeure is not a concept with an origin in 

Japanese law199 in the same form as traditionally recognized according to international 

principles and statutory frameworks, such as the CISG. There are, however, two 

concepts/doctrines in Japanese law known as “Fuka Kouryoku”200 and “Jijou Henkou No 

Housoku”201 which relate closely to the principle of force majeure. These doctrines do not 

necessarily cover earthquakes, tsunamis and NPP incidents/ nuclear disasters202.  

                                                
197 ibid. 
198 ibid. 
199 Baker & McKenzie, ‘Focus on Japan: Coping with the Business and Legal Aftershocks’ (Session Three: 
Focus on Dispute Resolution, Baker & McKenzie 2011) 56. 
200 Commonly translated as “force majeure”.  
201 Commonly translated as “change of circumstance doctrine”.  
202 Baker & McKenzie (fn 199). 
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5.2.1. Fuka Kouryoku 

The doctrine of Fuka Kouryoku states that “an obligor is excused from performance on time 

and waived from liabilities caused by the delay due to a certain uncontrollable event if so 

specifically set forth in a code of law with respect to a specific type of obligation or so agreed 

by the parties and provided for in their contract”203. 

 

The scope of the doctrine depends substantially on the specific language of the code of law or 

the specific clause of the contract at hand204. Therefore, there is a strong dependency on the 

(case-by-case) specific language of the contractual clause used in the relevant case, should 

there be no legislation covering the specific event. As previously stated, a nuclear power plant 

disaster is not necessarily covered by Fuka Kouryoku, as no specific legislation addresses it. 

Hence, one must first check whether the specific event, in this context the nuclear accident, is 

covered by a specific clause in the contract. In Japan, earthquakes are most commonly 

enclosed in contracts. Similarly, tsunamis are considered part of the earthquakes and are, thus, 

also included. A nuclear incident as a result of an earthquake or tsunami is, conversely, not 

handled in such a clause205. 

5.2.2. Jijou Henkou No Housoku 

The doctrine of Jijou Henkou No Housoku states that “an obligor/debtor shall be waived and 

released or his or her obligation should be modified so as to accommodate an extreme 

unforeseeable situation which gives rise to the level that forcing an obligor/debtor to perform 

as agreed or penalizing him or her for default would be unreasonable and against the concept 

of mutual good faith or deemed an abuse of legal rights”206. With the support of academics of 

the legal field, contracting parties frequently argue that the doctrine applies when they cannot 

or do not wish to perform an agreed obligation due to an external factor207. There is, however, 

neither real support for this theory, nor a convincing case precedent. This theory may, 

therefore, be a supporting argument when presenting the reasons for why a debtor or obligor 

may delay performance of his obligations or be completely excused from performance. 

Nevertheless, it should not be relied upon in court without further support. 

                                                
203 ibid 57. 
204 ibid 58. 
205 ibid. 
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207 ibid. 
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5.3. Issues to Consider when Asserting Force Majeure 

The issues identified in the following subsections generally apply to the assertion of a force 

majeure claim and the application of a force majeure clause. Naturally, they also apply with 

regard to the Fukushima nuclear disaster.  

5.3.1. Notice of the Event 

One of the most important issues to consider when asserting force majeure is the issue of 

adequate notice208. “The contract or applicable law might dictate a specific type of notice (e.g. 

written), may specify when such notice must be give (e.g. promptly), and may require other 

information to be included in the notice (e.g. the expected delay associated with the force 

majeure event)”209.  

 

If the party claiming force majeure fails to adequately notify the other party (according to the 

standard set in the contract, the governing law or international law), the assertion of force 

majeure will most probably not be adequate. Therefore, any party that asserted force majeure 

as a consequence of the Daiichi disaster should have notified the other party. If notification 

did not occur, successfully claiming the defence of force majeure may be expect to be 

difficult, if not even impossible. 

5.3.2. Alternative Methods of Performance of Contractual Obligations 

This issue is specifically applicable when considering the doctrine of impossibility/doctrine of 

impracticality. As one US-American Court identified in relation to the Hurricane Katrina210 

disaster,  

“[t]o relieve an obligor of liability, a [force majeure] event must make the 
performance of the obligation truly impossible… Non-performance of a 
contract is not excused by a [force majeure] event where it may be carried 
into effect, although not in the manner contemplated by the obligor at the 
time the contract was entered into. In other words, if the [force majeure] event 
prevents the obligor from performing his obligation in the manner 
contemplated at the time of contracting, he must pursue reasonable 
alternatives to render performance in a different manner before he can take 
advantage of the defence of impossibility. An obligor is not released from his 
duty to perform under a contract by the mere fact that such performance has 
been made more difficult or more burdensome by a [force majeure] event. 

                                                
208 For a case in which this issue is evident, see the US- American case Aquila, Inc. v. C.W. Mining, 545 F. 3d 

1258 (10
th

 Circ. 2008). 
209 Brooks and Porter (fn 174). 
210 USNHC, ‘Tropical Cyclone Report Hurricane Katrina 23-30 August 2005’ (Official Report, USNHC 2006).: 
Hurricane Katrina was an Atlantic hurricane that struck the southern US coast in 2005. It killed at least 1,836 
people and caused a total damage of $ 81 billion. It is generally considered to be (one of) the worst natural 
disasters in the US history. 
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The [force majeure] event must pose an insurmountable obstacle in order to 
excuse the obligor’s non-performance”211. 
  

Thus, when asserting force majeure in regard to the Daiichi nuclear disaster, performance may 

not be impossible when there is a reasonable alternative of fulfilling the contractual 

obligations which may not have been contemplated at the time of contract formation. For 

example212, the manufacturer of a specific good who produced that good at a plant close to 

Daiichi may no longer be able to produce that good in that specific plant. He may, however, 

be able to produce the good at another plant where additional capacities for production are 

available. Therefore, the party must ensure that there are no reasonable/practicable alternative 

forms of performance. In the example described above, the alternative production at the 

different plant may eliminate the successful reliance on the force majeure defence. Equally, 

non consideration of alternative means of performance, can also lead to an unsuccessful claim 

of the force majeure excuse. 

5.3.3. Duration of the Defence of Force Majeure 

A substantial matter, which will be of central focus when considering the applicability of 

force majeure, as a result of the Japanese nuclear disaster, is the time period in which the 

defence of force majeure may be upheld. Bearing in mind that nuclear contamination is long 

lasting and that many of the isotopes released in the Fukushima Daiichi incident have half-

lives of many years or even decades, including for instance cesium-137, whose half-life is 

30.17 years213, there is a potential for the duration of the excused non-performance, due to the 

disaster to likewise be years, if not decades. Contracting parties in a dispute about the 

justification for non-performance, partial performance or delayed performance will be on 

opposite ends of the scale. Consequently, it may be assumed that this will be a central issue in 

court when companies disagree about the allocation of damages and the respective excuse for 

non-performance under a force majeure clause.  

 

The above aspects are further reiterated when considering that a force majeure occurrence 

often merely suspends a party’s obligation to perform what was agreed in the contract for the 

duration of which the event hinders the performance. It is highly likely that parties will 

disagree on the duration for which performance due to the nuclear disaster is deemed 

impossible or unpractical. Alternatively, if there is no “disagreement [], one or both of the 

                                                
211 See the US- American case Ziegler v. Pansano unpublished decision (La.App.2009). 
212 See paragraph 2 of subchapter 5.1.1.2. 
213 USEPA (fn 76). 
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contracting parties may find the prospect of long-delayed performance unsatisfactory and 

prefer some alternative arrangement… particularly… when it appears that delay in 

performance resulting from force majeure could be quite lengthy”214. It is not uncommon for 

a specific force majeure clause to stipulate that should a certain time period in which force 

majeure exists - commonly six months - be exceeded, the contract may be terminated. This 

issue is, therefore, central when asserting force majeure, as the contamination caused by the 

Daiichi disaster is highly likely to exceed such a stipulated period. 

5.3.4. Allocation of Limited Capacity/Priority of Performance 

Many companies and factories will be able to only partially, if at all, fulfil their contractual 

obligations due to the Fukushima nuclear disaster215. In consequence, an issue in relation to 

the allocation of the limited capacity will probably arise (e.g. a manufacturer of steel only 

produces one-tenth of what he had previously contracted to supply to all his consumers: who 

obtains what quantity of the manufactured steel and why). It is a general principle of 

international law that this allocation must be fair and reasonable216. However, there is no 

uniform standard of fairness and reasonableness. Thus, the allocation of what is fair and 

reasonable is strongly fact- and circumstance-sensitive217. Generally, if an industrial custom 

or common practice for the allocation exists, on which the supplier bases his allocation, 

according to expert testimony, it will be considered both fair and reasonable.  

5.4. Issues to Consider When a Party Defends a Force Majeure Assertion 

The issue identified in the following subsection generally applies to the assertion of a force 

majeure claim and the application of a force majeure clause. Unsurprisingly, it also applies in 

regard of the Fukushima nuclear disaster, when a party seeks to have its non-performance 

excused on the basis of a force majeure clause.  

5.4.1. Did the Event Cause the Inability to Honour the Contractual Obligations? 

When a party defends a force majeure claim, whether the other party’s non-performance, 

partial performance or delay of performance of contractual obligations was actually caused by 

the event leading to the claim of force majeure should be reviewed. As the previously referred 

to Aquila
218

 case shows, the event may not always be the reason for the delay or default of 

performance. Therefore, a party against whom force majeure is asserted should not rely on the 

                                                
214 Brooks and Porter (fn 174). 
215 See chapter 1 and subsection 5.1.1.2. 
216 ibid. 
217 ibid. 
218 Referred to in fn 208. 
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good faith of the other contracting party. Rather, it should closely examine the alleged reason 

for the delay or default of performance219. Otherwise, parties may exploit the nuclear disaster 

in order to avoid the obligation to perform an unwanted contractual term or the contract in its 

entirety.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
219 Noeleen Farrel, ‘Pandemics – Managing the Contractual Risks’ [2006] Mayer Brown LLP Publications 
<http://www.mayerbrown.com/publications/article.asp?id=4917&nid=6> accessed 17 July 2011. 
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6. FUKUSHIMA I DISASTER AND FORCE MAJEURE - APPLYING THE LAW TO 

THE SAMPLE CLAUSES 

In this section, international law, the CISG and its fundamental principles, as well as Fuka 

Kouryoku and Jijou Henkou No Housoku, which are the two doctrines of Japanese law that 

are closest to the international notion of force majeure, are applied to exemplary force 

majeure clauses220. 

 

The different exemplary clauses were chosen for a variety of reasons. Primarily, the drafting 

of the clauses differs substantially, as is clearly visible when comparing the three clauses. It is 

expected that the more detailed a clause is, the less the potential for problems when applying 

the international and national law; more scenarios, events and circumstances are solved by 

agreement, as there are simply more provisions providing a definite solution for more 

situations. On the contrary, the more room a clause leaves for interpretation, the less legal 

certainty exists and the more room for disagreement arises. Accordingly, the application of 

the individual clauses would expectably be substantially different.  

 

Despite their relative comprehensiveness, all three clauses are from highly reputable, well-

established sources and have very likely been written by some of the most capable legal 

minds221.  

 

A further reason for the selection of the three clauses takes into reflection that a variety of 

areas are covered when utilizing the three force majeure clauses described above. The Yale 

Law School clause covers the academic perspective, while the ICC and Kelley Drye clause 

are drafted from the perspective of practitioners. The ICC’s clause may offer additional depth 

due to the very nature of its drafters, as they drafters have a diverse background and combine 

the expertise of business oriented and legal oriented practitioners, who have crafted this 

clause with the intention of its international applicability. Kelley Drye, in contrast, will draft a 

force majeure clause which is favourable to its clients. Thus, the different intention, in that it 

is not designed to be neutral, is an interesting aspect which will only enhance this study. 

                                                
220 See Appendix 2 
221 Kelley Drye is an internationally active firm with a Japanese practice group. This practice group handles 
many types of commercial legal matters in numerous different areas of the law.  Its clauses are specifically 
drafted to satisfy the needs of Japanese clients. Yale Law School, on the other hand, is not only one of the 
world’s leading institutions for legal scholarship, but also renowned for its fantastic education in the fields of 
commercial and contractual law. Lastly, the ICC is one of the largest, most representative businesses and 
organizations in the world. ICC publications, such as the best practice force majeure clause, are drafted by 
academics and practitioners alike, to best suit both the business and the legal worlds. 
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Analysis will occur according to the clause’s relative complexity and provision of legal 

certainty. Hence, the briefest clause, namely Kelley Drye’s, will be examined first, before 

progressing to Yale Law School’ exemplary clause. Lastly, the most comprehensive clause, 

the best practice clause of the ICC, will be evaluated. 

6.1. Kelley Drye Exemplary Clause
222

 

It must first be noted that, in order to apply this clause, it would have to be integrated into 

relevant, disputed contract. Unless expressly agreed within the contract, the international 

conventions or national law of the state would apply as determined in the governing law 

clause, or by the places of business of the parties.  

 

Strikingly, one immediately sees that, despite this clause listing a variety of causes of force 

majeure, a nuclear disaster is not included in the list. Consequently, the party asserting or 

defending a force majeure claim would have to show that the nuclear disaster of Daiichi is, if 

asserting the claim, or is not, if defending the claim, a “cause not within the control of the 

party whose performance is interfered with, which by exercise of reasonable diligence such is 

unable to prevent, whether of the class of causes enumerated above or not”223. Depending on 

whether the party asserting the claim can evidence the immediate above,  it would not be 

liable for the loss caused by the non-performance, partial performance or delayed 

performance of the obligations as listed in the remainder of the contract in which this clause 

can be found. 

 

Generally, portraying that the nuclear disaster was out of the control of the party would be 

relatively simple, as no party is to be held responsible for the Great Easter Japanese 

Earthquake and the consequent tsunami, which resulted in the nuclear disaster at Daiichi224. 

Similarly, it would be unreasonable for any party to foresee a nuclear disaster as a result of an 

earthquake and a tsunami. This may be different, however, if the party asserting or defending 

the force majeure claim were TEPCO, as it may not be as self-evidencing that the disaster is 

out of the party’s, i.e. TEPCO’s, control. For instance, TEPCO could have renovated the 

facilities of Daiichi and upgraded the reactors into watertight units, as the Daini units were, 

who were in consequence not affected as severely. Arguably, this could have prevented a 

                                                
222 See Appendix 2. 
223 ibid. 
224 See section 4.1.1. 
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nuclear disaster at Daiichi. Whether a judge will follow and agree to this argument is highly 

doubtable nonetheless, as no party could have foreseen the unprecedented nature of the 

Tōhoku quake. 

 

 A party defending against a force majeure claim could also argue that it is careless to 

establish an office or factory close to a nuclear reactor. Under normal circumstances, 

however, such an argument seems farfetched and will more likely than not be unsuccessful, 

especially given the political, economic and environmental mindset before the Daiichi 

catastrophe. Thus, the pivotal issue of this clause is whether the “terms or provisions of this 

agreement [were] delayed or prevented by…any cause not within the control of the party 

whose performance is interfered with”225. Demonstrating that the nuclear disaster interfered 

with the performance may be rather simple, if, for instance, one’s factory were to be located 

within the no-go zone226, but may be more complex if the factory were to be located in Tokyo 

or even Osaka, as the radiation effects there were minimal if measurable at all. 

 

Should the parties have their places of business in two different Contracting States, the CISG 

would be referred to. If the CISG were to not apply, either expressly through the provisions in 

the contract, through an opt-out of the Convention or the governing law clause or because one 

or both of the contracting parties does not originate from a CISG Contracting State, the 

domestic law would apply. Firstly, the clause will be examined under the doctrines of the 

CISG. 

6.1.1. Force Majeure According to the CISG 

The CISG in Article 79 (2) also includes the failure of upstream producers to perform by 

excusing the non-performance, partial performance or delayed performance of contractual 

obligations by a party asserting force majeure. This is to be noted, as the Kelly Drye sample 

clause does not provide for this. Similarly, the notice of the event of impediment and the 

duration of the force majeure defence are integrated into the CISG. As outlined in section 

5.3.1., the notice of event has to have occurred in the form stipulated within the contract. For 

the purposes of this thesis, it is assumed that any party asserting force majeure according to 

the Kelly Drye sample clause has given notice according to the form agreed.  

                                                
225 ibid. 
226 See segment 4.1.4. and Figure 4 
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6.1.1.1. Doctrine of Impracticality 

As was established in chapter 6.1., the nuclear disaster would generally be considered to be 

out of the control of any party. The doctrine of impossibility will, nonetheless, be a useful tool 

in order to demonstrate what was termed the pivotal issue: whether the “terms or provisions 

of this agreement [were] delayed or prevented by…any cause not within the control of the 

party whose performance is interfered with”227. Thus, even when outside the evacuation 

zones228, but in a location where there is still a heightened radiation level, one may be able to 

demonstrate that the performance of the obligation would “involve[] the risk of injury to 

persons or property”229. Of course, this would once again hinge on the facts of the situation 

and circumstances. A court will however be likely to look favourable at the asserted claim of 

force majeure, if the impracticality of the performance is demonstrated and backed by facts, 

such as the nuclear contamination levels around the factory or office. 

 

Moreover, the doctrine could show that performance was in fact impossible if an upstream 

producer failed to supply the goods, resources, etc. needed for contractual performance. 

Again, evidencing this would be difficult and the burden of evidence would lie with the 

asserting party. Nonetheless, this doctrine would leave room for a party to support their claim. 

However, it should not be ignored that evidence must also be provided demonstrating that 

there was no alternative supplier or method of delivery available at the time of the event 

which led to the force majeure assertion.  

 

Lastly, the doctrine of impossibility could be used in order to argue that, if only limited 

resources were available and this was evidenced to the satisfaction of a judge, all resources 

were allocated in a fair and reasonable manner. Once again, this would be driven by fact and 

circumstance. Nevertheless, if the party declaring force majeure were to be able to provide a 

reasonable and fair explanation for its allocation choices, it would most likely win the case of 

force majeure for partial performance, non-performance or delayed performance. 

6.1.1.2. Doctrine of Frustration of Purpose 

The doctrine of frustration of purpose is not considered within the Kelley Drye exemplary 

clause. The clause itself does not excuse a party, whether lessee, buyer or any other person 

who has obliged themselves to pay money, from their responsibility to fulfil this obligation, 

                                                
227 See Appendix 2. 
228 See part 4.1.4. and Figure 4 
229 Donovan (fn 172). 
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even in an event that may have made the purpose of the contract completely redundant. 

Therefore, if a party were to rely on the CISG’s doctrine of frustration of purpose, it could not 

rely on the Kelley Drye exemplary clause. In order to assert force majeure on the basis of this 

doctrine, however, proof would be required which shows that the purpose of the contract was 

eliminated by the nuclear disaster. This would again depend heavily on the circumstances and 

facts of the individual scenario. As the example in section 5.1.1.3. shows, an assertion is, 

however, not impossible, but nevertheless highly improbable. 

6.1.2. Force Majeure According to Japanese Law 

In order for the Japanese law to apply to this force majeure clause, either both parties would 

have to be from Japan or the governing law clause would have to state that Japanese law 

should be applied to the contract.  

6.1.2.1. Fuka Kouryoku 

As stated in subsection 5.2.1., there is no Japanese code of law which covers an NPP disaster, 

such as Fukushima Daiichi. The doctrine would therefore depend strongly on the phrasing of 

the Kelley Drye clause230. As the Kelley Drye clause does not specifically mention nuclear 

disasters as a cause of force majeure, the party asserting the doctrine of Fuka Kouryoku would 

once again have to prove the pivotal issue, which is that the Fukushima I disaster falls under 

the description of “any cause not within the control of the party whose performance is 

interfered with”231. Unlike an assertion made under the CISG, the party claiming that 

Fukushima should be a cause interfering with performance, does not have the support of the 

doctrine of impracticality under Japanese law. Instead, the party would have to disprove the 

rebuttable presumption that, under Japanese law, a nuclear disaster as a result of an 

earthquake or tsunami is not generally considered an incident worthy of the doctrine of Fuka 

Kouryoku232.  

 

In conclusion, it would be nearly impossible to aver Fuka Kouryoku for the Daiichi disaster 

under Japanese law and the Kelley Drye force majeure clause. 

6.1.2.2. Jijou Henkou No Housoku 

Though there is no case precedent or definitive support of the argument that the doctrine of 

Jijou Henkou No Housoku can be used to release a contractual party of their obligations due 

                                                
230 Baker & McKenzie (fn 199) 58. 
231 See Appendix 2. 
232 See part 5.2.1. 
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to the inability to perform, this doctrine should be utilized when defending non-performance, 

partial performance or delayed performance under Japanese law. The Kelley Drye exemplary 

clause and the doctrine both require “reasonable diligence”233 (Kelley Drye clause) and “good 

faith”234 (Jijou Henkou No Housoku doctrine) when asking to be relieved of contractual 

duties due to “any cause not within the control of the party”235 (Kelley Drye clause) and “an 

extreme unforeseeable situation”236 (Jijou Henkou No Housoku doctrine). The party claiming 

according to this doctrine must thus again use the Fukushima I facts and effects on the own 

obligations, to prove the pivotal issue, namely, the inability to perform due to the Daiichi 

disaster.  

 

As suggested in subchapter 5.2.2., deflecting damages and losses of a contractual relationship 

under the Jijou Henkou No Housoku doctrine would be very difficult. The theory presented 

by some academics and practitioners that the doctrine should release a party of its duties if 

they cannot perform may be successfully presented, if one is truly able to emphasise the 

unprecedented, sheer nature of the nuclear disaster and convey the injustice, grave violation of 

good faith and legal principle caused by the court if the party were to be held to its contractual 

obligations.  

6.2. Yale Law School Exemplary Clause
237

 

As stated in subsection 6.1. in regard of the Kelley Drye exemplary clause, this clause would 

have to be integrated into the contract from which the party claiming force majeure wishes to 

be excused from, in order for the clause to apply to the assertion to a potential force majeure 

claim. 

 

Contrary to the Kelley Drye’s exemplary clause, the Yale Law School’s exemplary draft does 

not only excuse non-performance which was not within the control of the party, but also the 

failure of a third-party in paragraph 2 of the clause. This is an important distinction, rendering 

Yale Law School’s provision more extensive and sophisticated. 

 

Like the Kelley Drye clause, despite listing specific possible conditions under which force 

majeure must be granted, the Yale Law School clause does not specifically list nuclear 

                                                
233 See Appendix 2. 
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237 ibid. 
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disasters. Therefore, according to a similar procedure as in part 6.1., a party relying on force 

majeure will have to present that “any delay or default in performance… is [was] caused by 

…any other beyond the reasonable control of the party whose performance is affected”238. 

This, in effect, again presents the pivotal question identified and explained in the sections 

above.  

 

Remarkably, paragraph 2 of this force majeure clause directly addresses the issue of notice239 

and third-party liability240. Accordingly, in order to successfully invoke the defence of force 

majeure, the party relying on the clause would thus have to provide “the other [with] prompt 

written notice, with full details following the occurrence of the cause relied upon”241. 

Regarding third-party liability, the party asserting force majeure shall evidence that the third-

party’s non-performance was the result of “causes beyond that party’s reasonable control and 

occurring without its fault or negligence”242. It must furthermore, be recognized that any 

shortcoming in the supply chain may be reason for force majeure, as despite specifically 

listing “suppliers, subcontractors, and carriers”243 as third-party examples, any party “without 

limitation”244 may be a third-party, so long as they caused the non-performance of the party to 

the contract. 

6.2.1. Force Majeure According to the CISG 

The exemplary force majeure clause of the Yale Law School does not differ substantially 

from the provisions in the CISG. For this reason, the doctrines of impracticality and 

frustration of purpose can be applied without extensive forethought.  

6.2.1.1. Doctrine of Impracticality 

The doctrine of impracticality largely applies to the Yale clause as it would to the Kelley Drye 

clause. Therefore, see paragraphs 1 and 3 of section 6.1.1.1. for the analysis and evaluation of 

the pivotal issue and for the allocation of limited resources respectively, under the Yale Law 

School force majeure clause. 
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240 See chapter 6.1.1. 
241 See Appendix 2. 
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Though the assessment of the doctrine of impracticality does not differ significantly between 

the Yale Law School force majeure clause and the Kelley Drye clause, there is one important 

distinction. The doctrine of impracticality is frequently used to assert force majeure on the 

basis of a third-party default or delay of performance. However, as stated in paragraph 4 of 

part 6.2, this clause expressly legislates the issue of third parties when invoking the force 

majeure defence. Thus, the CISG doctrine of impracticality would be overridden and not 

applied, because the clause itself deliberately addresses the question of third-party force 

majeure. As a result, third-party force majeure would have to be claimed according to the 

procedure outline in paragraph 4 of subchapter 6.2.  

6.2.1.2. Doctrine of Frustration of Purpose 

Like the Kelley Drye clause, Yale Law School’s exemplary clause on force majeure does not 

give consideration for the doctrine of frustration of purpose. Therefore, the analysis depicted 

in subsection 6.1.1.2. would also apply here. 

6.2.2. Force Majeure According to Japanese Law 

Again, in order for the Japanese law to apply here, either both parties to the contract would 

have to be from Japan or the governing law clause of the contract would have to signify that 

Japanese law is applied to it. 

6.2.2.1. Fuka Kouryoku 

As was concluded in section 6.1.2.1., Fuka Kouryoku does generally not apply to nuclear 

disasters and, therefore, the Daiichi NPP catastrophe would probably, independently of the 

force majeure clause being integrated into the contract of the case, not be covered by this 

doctrine. Disproving this presumption of Japanese law, given the circumstances of the case, it 

would be difficult and more likely than not unsuccessful.  

6.2.2.2. Jijou Henkou No Housoku 

The application of Jijou Henkou No Housoku to the Fukushima I nuclear disaster in regard of 

the Yale Law School clause will once again hinge on the pivotal issue. If the party claiming to 

be released of its obligations is able to prove that “an extreme unforeseeable situation which 

gives rise to the level that forcing an obligor/debtor to perform as agreed or penalizing him or 

her for default would be unreasonable and against the concept of mutual good faith or deemed 

an abuse of legal rights”245. This is very close to the definition of a force majeure event 
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offered within the force majeure clause as drafted by Yale Law School, which states that 

“conditions [must be] beyond [the] control”246 of the party “or any other cause beyond the 

reasonable control of the party whose performance is affected”247. 

 

Thus, a successful assertion would depend on the facts and circumstances of the case, as well 

as the presentation of the event leading to the non-performance. Effectively demonstrating 

that imposing the obligation to perform is against the notion of justice under Japanese law and 

the force majeure clause may lead the party to successfully prove force majeure as the excuse 

for its inability to perform.  

6.3. ICC Best Practice Clause
248

 

As with the two previous exemplary clauses, it is again important to first consider that in 

order to apply this clause it would have to be integrated into the contract at hand.  

 

The ICC’s best practice clause, as is immediately visible, is far more comprehensive than the 

two other clauses analysed in this thesis. An event leading to a successful force majeure 

claim, according to this clause, needs to have prevented the “perform[ance] of one of more [] 

contractual duties”249 and must meet three further conditions. Firstly, the impediment must be 

beyond the reasonable control of the party; secondly, the party could not have been expected 

to take the impediment into consideration at the time of the contract formation, and; thirdly, 

that the impediment could not have been reasonably avoided or its effects overcome250.  This 

is directly transferable to CISG Article 79 (1)251. 

 

Third-party failure to perform can equally warrant a valid force majeure claim, according to 

the second paragraph of the ICC’s clause252, if the four criteria above are satisfied. Again, the 

language is directly transferable into CISG Article 79 (2)253.  

 

As was already the case with the two previous exemplary clauses, despite the ICC offering an 

extensive list of possible force majeure events, nuclear disasters are not mentioned. However, 
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in (3) (e)254 of the ICC’s clause, the phrasing “natural disaster such as but not limited to” 255 

suggests that the list is non-exhaustive. Therefore, a party could use this part of the provision 

to argue that the nuclear disaster is an incident warranting the excuse of force majeure. It is 

important to identify that this clause, dissimilar to the other examples, states that “[i]n the 

absence of proof to the contrary and unless otherwise agreed in the contract between the 

parties…a party invoking this Clause shall be presumed to have established the conditions 

described in paragraph 1 (a) and (b)”256. This means that a party defending a force majeure 

assertion must provide evidence that the event was not an impediment to performance and 

that it could not have been reasonably foreseen. Essentially, compared to the other force 

majeure clauses, the burden of proof is reversed by the ICC’s clause, to be on the party 

defending the claim. 

 

The subsequent paragraphs of the ICC’s clause outline the effects of successfully establishing 

that a performance obstructing incident occurred. In paragraph (4) the issue of notification of 

the impeding event is addressed257. In paragraph (5) a party is moreover excused from any 

losses and damages caused by the non-performance258, whilst in paragraph (6) the party who 

established force majeure is relieved of performance for the time in which the impediment 

exists259, which is evidentially the issue of duration of force majeure. Paragraph (7) refers 

back to the limitation of the effects of the hindering event260, which is effectively a 

consideration of the alternative methods of performance, whereas paragraph (8) addresses the 

option for termination, after notification within a reasonable time period261, if the 

impediments persists for a longer interlude. Lastly, paragraph (9) allows the assertion of 

damages by the other party, if a party has achieved a benefit out of the termination outlined in 

paragraph (8) 262.  

6.3.1. Force Majeure According to the CISG 

As was previously stated, in the section immediately above, the ICC’s best practice clause is 

very clearly based on the CISG. All major considerations offered within the CISG, its 

doctrines and the other vital issues explored and legislated by the CISG, can be found within 
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the ICC’s clause. It is therefore, that application of the CISG to the force majeure clause of 

the ICC should be relatively straightforward. 

6.3.1.1. Doctrine of Impracticality 

As was already alluded to in section 6.3. the burden of proof to show that an act is not an 

impediment to performance is on the defending party. Therefore, the party defending the force 

majeure claim could use the doctrine of impracticality to show that performance due to the 

nuclear disaster was in fact not impossible. This will be highly dependent on the facts and 

circumstances of the specific case in consideration and, as the analysis of the doctrine in 

relation to the first two exemplary clauses has shown, the decisive issue will be if it can or 

cannot be proven that it actually was the nuclear disaster that obstructed the performance of 

contractual obligations. 

6.3.1.2. Doctrine of Frustration of Purpose 

Like the two previous exemplary clauses, the ICC’s force majeure clause does not specifically 

consider the doctrine of frustration of purpose. Therefore, the analysis depicted in subsection 

6.1.1.2. would also apply to the ICC’s clause. 

6.3.2. Force Majeure According to Japanese Law 

The two doctrines beneath would only apply, if the contract were between Japanese parties or 

if the governing law was the law of Japan. 

6.3.2.1. Fuka Kouryoku 

As previously stated there is a presumption that Fuka Kouryoku does not generally apply to 

nuclear disasters and, therefore, the Daiichi catastrophe would probably, independently of the 

force majeure clause being integrated into the contract of the case, not be covered by this 

doctrine. Disproving this presumption of Japanese law, given the circumstances of the 

specific case, would be difficult and, more likely than not, fruitless.  

6.3.2.2. Jijou Henkou No Housoku 

The application of Jijou Henkou No Housoku to the Fukushima I nuclear disaster in regard of 

the ICC’s clause will once again hinge on what has been termed the pivotal issue. If the party 

defending the claim is able to show that the nuclear disaster was within the control of the 

other party or should have been reasonably foreseeable, the doctrine will probably not apply.  
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It must be considered that there is still disagreement between Japanese practitioners and 

academics whether this doctrine should release a party from contractual obligations, if an 

impediment to performance occurred. This may support the asserting party’s argumentations, 

as according to the ICC’s clause the burden of proof is on the defending party. Thus, it may 

be more difficult for the defending party to provide sufficient evidence that the impediment 

was not material and foreseeable and that further, not upholding obligations would be a 

momentous injustice according to the Japanese law. 
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7. EVALUATION 

This thesis highlights and explains the possibilities for parties when claiming that non-

performance, partial performance or delayed performance of contractual obligations was 

justified and inevitable. Though the analysis is heavily dependent on the facts and 

circumstances of the specific situation (nuclear contamination, location of the parties and their 

factories/offices, etc.), as well as the particular contract, especially the governing law and 

force majeure clauses, this thesis must be valued for showing the lines of argument and 

possibilities available to parties. Simultaneously, the thesis underlines the decisive issues of 

force majeure clauses and related legislation, whether international or nationally based. 

7.1. Discussion of the Results 

The applications of the doctrines of impracticality and frustration of purpose are highly fact-

sensitive and heavily reliant on the circumstances of the event which lead to the assertion of 

either doctrine. Consequently, the validity as an effective defence depends on “whether the 

subsequent event was reasonably foreseeable, the severity of the harm caused by the event, 

and the allocation of risks within the contractual relationship”263. Considering the immense 

severity and unprecedented nature of the Daiichi disaster, these doctrines will more likely 

than not be applicable to individual contracts, if a force majeure clause exists.  

 

It is therefore highly probable that under Article 79 of the CISG, after applying the doctrine of 

impossibility or the doctrine of frustration of purpose, a party may assert the force majeure 

defence, as long as it can persuasively depict his or her own non-performance as a result of 

the Daiichi catastrophe. This was further supported in the analysis of the three exemplary 

force majeure clauses. 

 

The situation according to the Japanese doctrines of force majeure is very different. As 

analysis of the three exemplary clauses has shown, it seems near impossible to claim force 

majeure due to the Daiichi disaster under the doctrine of Fuka Kouryoku and difficult under 

the doctrine of Jijou Henkou No Housoku. If one is to successfully be excused of performance 

under the second doctrine, it will have to be shown that the nuclear disaster was not within the 

control of the party and that upholding the contractual obligations would be a grave injustice. 

                                                
263 Donovan (fn 172). 
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7.2. Implications for Practical Application 

This thesis should be regarded as a scholastic starting point of how to apply force majeure 

clauses to nuclear disasters. Primarily, this thesis should benefit parties who are claiming 

force majeure or defending a claim of force majeure in regard to the Fukushima nuclear 

catastrophe. Equally, this work should also inform parties of their possible courses of action 

in consideration of any other nuclear incident in the future.  

 

Secondly, the discussion of the applicability of force majeure to nuclear disasters, particularly 

the analysis of the varying doctrines under international law and the Japanese force majeure 

measures, should be beneficial when drafting a force majeure clause. Best practice force 

majeure clauses in Japan, or on the West Coast of the USA, anywhere else on the Pacific Ring 

of Fire264 and any other contractual relationship which may be affected by a nuclear incident. 

This hold true independently of the reasons for the occurrence, which may be caused by a 

natural disaster or by any other source. Thus, force majeure clause should specifically contain 

a sub-provision on nuclear disasters. When a party can assert force majeure, the period of 

endurance for force majeure, its consequences (e.g. how damages are to be apportioned, 

whether a contract clause or the contract itself is to be suspended or terminated) as well as all 

the other issues discussed in this thesis, specifically section 5.3., should be especially 

considered in drafting of a contract, particularly the force majeure clause. Of course, the 

clause could also exclude nuclear disasters from events triggering force majeure clauses and 

subsequent defences to non-performance at all. 

 

Therein, one of the major considerations for practicing lawyers and companies should be to 

regulate expressly within their contract what the consequences of nuclear disasters may be. 

This is especially evident when asserting the Japanese doctrine of Fuka Kouryoku, as 

subsection 6.1.2.1 on the Kelley Drye exemplary clause has so clearly accentuated. Hence, a 

clause containing such a specific sub-provision will give contractual parties the additional 

control of what will happen, if a nuclear disaster were to occur. Though a nuclear disaster is 

of course a very rare Act of God, should it occur, its implications and effects are immense, as 

the Fukushima Daiichi catastrophe has so effectively demonstrated. A well-drafted provision 

                                                
264 USGS, ‘Ring of Fire’ (USGS, 5 May 1999) <http://pubs.usgs.gov/gip/dynamic/fire.html> accessed 29 June 
2011.: “Volcanic arcs and oceanic trenches partly encircling the Pacific Basin form the so-called Ring of Fire, a 
zone of frequent earthquakes and volcanic eruptions. The trenches are shown in blue-green. The volcanic island 
arcs, although not labelled, are parallel to, and always landward of, the trenches. For example, the island arc 
associated with the Aleutian Trench is represented by the long chain of volcanoes that make up the Aleutian 
Islands.” 



  

 

 

48 

on nuclear disasters can, therefore, not be overvalued; it will provide parties to contracts with 

additional securities and provides them with the ability to shape their own future in case a 

nuclear incident does happen.  

 

Similarly, force majeure laws, whether part of an international convention or a national law, 

should be amended to specifically legislate the effects of nuclear disasters. In short, this thesis 

should have emphasised that legal certainty is needed when it comes to nuclear disaster and 

the applicability of force majeure (clauses). 

7.3. Limitations 

One major limitation of this thesis is that it is, to some extent, exploratory. As will be 

explained in the following subchapter, a case study of a specific contractual relationship and 

its force majeure clause, with location specific facts and circumstances, would further 

supplement the knowledge gained from this thesis. However, such a study would also be 

limited, incurring several obstacles: each contractual relationship and respective force majeure 

clause would require a separate analysis. Depending on what the contract states (e.g. what the 

governing law is and what that law states or what the express force majeure clause stipulates), 

the result of whether force majeure applies and how it applies (e.g. if a nuclear disaster 

triggers force majeure, what the duration of the force majeure excuse is, how damages should 

be apportioned) would differ substantially.  

 

A second major limitation is the factor of time. It is very difficult, if not purely speculative; to 

estimate one of the most important issues of force majeure clauses: the duration of the validity 

of the force majeure excuse. Given the close temporal proximity to the Fukushima disaster, 

especially in consideration of half-lives and their effects on radiation contamination, it is 

currently impossible to predict the time period in which the defence is valid. A study 

conducted in a year, or even more likely, in a decade, may be better suited to determine the 

duration of force majeure as an excuse in response to a nuclear incident/disaster. 

7.4. Implications of Results and Limitations for Future Research 

In the future, academics may wish to conduct a case study within the case study: identifying 

an actual contractual relationship affected by the nuclear disaster of Fukushima I and 

analysing the purpose of the governing law clause and whether a force majeure clause applies 

(and if there is indeed one, what it states). By utilizing the specific facts and circumstances of 
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a specific case, clause and (international or national) law, the knowledge gained from this 

thesis could be supplemented by further demonstrating how force majeure should be applied. 

 

Further, this thesis analyzes only one regime of international law and one regime of national 

law. Though these two regimes cover the majority of contracts affected by the Fukushima 

Daiichi catastrophe, there are a variety of other regimes which could potentially form the 

basis of force majeure claims. Notably, two sources of international law, the UIPCC265 and 

PECL266, though based on the CISG (as is evident when comparing the provisions in 

Appendix 1 and further supported by historical facts267), could be studied in relation to the 

applicability of force majeure clauses as a result of a nuclear disaster.  

 

Furthermore, a variety of other national domestic laws might apply to contracts affected by 

the Japanese nuclear disaster. Hence, any domestic law’s provisions on force majeure could 

be analysed and evaluated with respect to the Fukushima I nuclear incidents. The laws of 

Japan’s main trading partners, as referred to in footnote 171, namely the US, Germany, the 

People’s Republic of China and the Republic of Korea, as well as other laws frequently used 

as the governing law due to their long and established nature (e.g. the law of the UK or 

Switzerland) would be particularly interesting to study.  

 

In this context, it may also be viable to study alternative reasons and means to end or amend a 

contractual relationship. Legal principles, such as frustration of contract, demurrage and 

deviation could thus be evaluated for their suitability and applicability to nuclear disasters, 

such as that of Fukushima Daiichi.  

 

Moreover, in the future (e.g. a year or a decade or even decades from today) a study on the 

duration of the force majeure excuse in relation to nuclear disasters may be desirable, as 

suggested in the subsection above. Analyzing the duration due to factors such as radioactive 

contamination may then be possible. Such analysis, evaluation and its results would inevitably 

have implications for the drafting of force majeure clauses: for example, the suspension of 

obligations or even the potential to terminate a contract if performance remains impossible for 

a specifically stipulated time period, as indicated in subsections 5.1. and 5.3.3. Moreover, 

alternative methods of performance may become more interesting the longer the duration of 

                                                
265 See Appendix 1 for Art. 7.1.7. UPICC (the UPICC’s force majeure provision). 
266 See Appendix 1 for Art. 8:108 PECL (the PECL’s force majeure provision). 
267 Zeller B, CISG and the Unification of International Trade Law (Routledge-Cavendish 2007) 151. 
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the force majeure defence lasts. Therefore, parties drafting force majeure clauses would 

benefit substantially from such a study. 
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8. CONCLUSION 

Analysis has verified the hypothesis that “[a] tremendous number of contractual relationships 

were impacted by the Great Eastern Japan Earthquake”268 and subsequent tsunami. The 

nuclear disaster which followed, especially due to the dissemination of nuclear materials at 

Fukushima I, has resulted in non-performance, partial performance and delayed performance 

of many contractual obligations. In consequence, many parties have in the past, are currently 

or will in the future experience substantial economic losses.  

 

Therefore, the affected parties will, in due time, seek to recover their losses by asserting other 

parties’ responsibilities to the damages experienced. It seems unquestionable that force 

majeure will play a significant role in the defences of parties who failed to perform. 

Correspondingly, damaged parties will assert that the defence of force majeure should not 

apply, using many of the issues explained within this thesis (e.g. contamination as an event 

impeding contractual performance) to evidence their position. All affected parties will thus 

need to scrutinise their own force majeure clauses, the governing law and relevant provisions 

(both international and national), as well as examining the facts and circumstances of the 

individual situations to assert or defend the claims of economic loss caused by the Daiichi 

disaster269. 

 

In conclusion, it seems probable that irrespective of the exemplary force majeure clause, a 

contract falling under the CISG will almost certainly allow a party to assert force majeure as 

long as the party can evidence that their operations were prevented by the nuclear disaster of 

Fukushima and that there were no reasonable alternatives under which performance could 

have been achieved. The doctrine of impracticality can be used to effectively convey how 

performance was made impossible by the Daiichi disaster, if the facts and circumstances of 

the scenario are presented in a satisfying manner.  

 

Conversely, a successful claim under the Japanese doctrine of Fuka Kouryoku seems 

improbable, as a party would have to disarm the rebuttable presumption under Japanese law 

that a nuclear disaster is not an incident which invokes the doctrine. Nevertheless, the 

Japanese law does offer an alternative in the doctrine of Jijou Henkou No Housoku. This 

doctrine can be applied in a nature very similar to the application of the CISG, in order to 

                                                
268 Brooks and Porter (fn 174). 
269 ibid. 



  

 

 

52 

prove that the Daiichi incident was an extremely unforeseeable situation which rendered 

contractual performance impossible and that holding the party to the contractual obligations 

would be a critical injustice according to the Japanese notion of good faith and Japanese law. 
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APPENDICES 

Appendix 1: Principles on Force Majeure in International Legislation 

Article 79 CISG
270

 

(1) A party is not liable for a failure to perform any of his obligations if he proves that the 

failure was due to an impediment beyond his control and that he could not reasonably be 

expected to have taken the impediment into account at the time of the conclusion of the 

contract or to have avoided or overcome it or its consequences. 

(2) If the party's failure is due to the failure by a third person whom he has engaged to 

perform the whole or a part of the contract, that party is exempt from liability only if: 

(a) he is exempt under the preceding paragraph; and 

(b) the person whom he has so engaged would be so exempt if the provisions of that 

paragraph were applied to him. 

(3) The exemption provided by this article has effect for the period during which the 

impediment exists. 

(4) The party who fails to perform must give notice to the other party of the impediment and 

its effect on his ability to perform. If the notice is not received by the other party within a 

reasonable time after the party who fails to perform knew or ought to have known of the 

impediment, he is liable for damages resulting from such non-receipt. 

(5) Nothing in this article prevents either party from exercising any right other than to claim 

damages under this Convention. 

Article 7.1.7 UPICC
271

 

 (1) Non-performance by a party is excused if that party proves that the non-performance was 

due to an impediment beyond its control and that it could not reasonably be expected to have 

taken the impediment into account at the time of the conclusion of the contract or to have 

avoided or overcome it or its consequences. 

(2) When the impediment is only temporary, the excuse shall have effect for such period as is 

reasonable having regard to the effect of the impediment on the performance of the contract. 

(3) The party who fails to perform must give notice to the other party of the impediment and 

its effect on its ability to perform. If the notice is not received by the other party within a 

reasonable time after the party who fails to perform knew or ought to have known of the 

impediment, it is liable for damages resulting from such non-receipt. 

                                                
270 United Nations Convention on Contracts for the International Sale of Goods 1980, Art. 79. 
271 UNIDROIT Principles of International Commercial Contracts 2010, Art. 7.1.7. 
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(4) Nothing in this Article prevents a party from exercising a right to terminate the contract or 

to withhold performance or request interest on money due. 

Article 8:108 PECL
272

 

 (1) A party's non-performance is excused if it proves that it is due to an impediment beyond 

its control and that it could not reasonably have been expected to take the impediment into 

account at the time of the conclusion of the contract, or to have avoided or overcome the 

impediment or its consequences.  

(2) Where the impediment is only temporary the excuse provided by this Article has effect for 

the period during which the impediment exists. However, if the delay amounts to a 

fundamental non-performance, the creditor may treat it as such. 

(3) The non-performing party must ensure that notice of the impediment and of its effect on 

its ability to perform is received by the other party within a reasonable time after the non-

performing party knew or ought to have known of these circumstances. The other party is 

entitled to damages for any loss resulting from the non-receipt of such notice.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
272 The Principles of European Contract Law 1999, Art. 8:108. 
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Appendix 2: Exemplary Force Majeure Clauses 

Kelley Drye Client Advisory
273

 

Neither party shall be responsible for any resulting loss if the fulfilment of any of the terms or 

provisions of this agreement is delayed or prevented by revolutions, insurrections, riots, wars, 

acts of enemies, national emergency, strikes, floods, fires, acts of god, or by any cause not 

within the control of the party whose performance is interfered with, which by the exercise of 

reasonable diligence such party is unable to prevent, whether of the class of causes 

enumerated above or not. 

Yale Law School
274

 

1. Neither party shall be liable in damages or have the right to terminate this Agreement for 

any delay or default in performing hereunder if such delay or default is caused by conditions 

beyond its control including, but not limited to Acts of God, Government restrictions 

(including the denial or cancellation of any export or other necessary license), wars, 

insurrections and/or any other cause beyond the reasonable control of the party whose 

performance is affected.  

 

2. Neither party shall be liable for any failure or delay in performance under this Agreement 

(other than for delay in the payment of money due and payable hereunder) to the extent said 

failures or delays are proximately caused (I) by causes beyond that party's reasonable control 

and occurring without its fault or negligence, including, without limitation, failure of 

suppliers, subcontractors, and carriers, or party to substantially meet its performance 

obligations under this Agreement, provided that, as a condition to the claim of non-liability, 

the party experiencing the difficulty shall give the other prompt written notice, with full 

details following the occurrence of the cause relied upon. Dates by which performance 

obligations are scheduled to be met will be extended for a period of time equal to the time lost 

due to any delay so caused. 

ICC Force Majeure Clause 2003
275

 

(1) Unless otherwise agreed in the contract between the parties expressly or impliedly, where 

a party to a contract fails to perform one or more of its contractual duties, the consequences 

                                                
273 Donovan (fn 165). 
274 Yale Law School, ‘Force Majeure – Clauses and Explanations’ (Yale Law School, 1 January 2000) 
<http://www.library.yale.edu/~llicense/forcecls.shtml> accessed 27 June 2011. 
275 ICC, ‘ICC Force Majeure Clause 2003, ICC Hardship Clause 2003’ (ICC Publication No. 650, ICC 2003). 
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set out in paragraphs 4 to 9 of this Clause will follow if and to the extent that that party 

proves: 

(a) that its failure to perform was caused by an impediment beyond its reasonable 

control; and 

(b) that it could not reasonably have been expected to have taken the occurrence of the 

impediment into account at the time of the conclusion of the contract; and 

(c) that it could not reasonably have avoided or overcome the effects of the 

impediment. 

(2) Where a contracting party fails to perform one or more of its contractual duties because of 

default by a third party whom it has engaged to perform the whole or part of the contract, the 

consequences set out in paragraphs 4 to 9 of this Clause will only apply to the contracting 

party: 

(a) if and to the extent that the contracting party establishes the requirements set out in 

paragraph 1 of this Clause; and 

(b) if and to the extent that the contracting party proves that the same requirements 

apply to the third party. 

(3) In the absence of proof to the contrary and unless otherwise agreed in the contract between 

the parties expressly or impliedly, a party invoking this Clause shall be presumed to have 

established the conditions described in paragraph 1 (a) and (b) of this Clause in case of the 

occurrence of one or more of the following impediments: 

(a) war (whether declared or not), armed conflict or the serious threat of same 

(including but not limited to hostile attack, blockade; military embargo), hostilities, 

invasion, act of a foreign enemy, extensive military mobilization; 

(b) civil war, riot rebellion and revolution, military or usurped power, insurrection, 

civil commotion or disorder, mob violence, acts of civil disobedience; 

(c) act of terrorism, sabotage or piracy; 

(d) act of authority whether lawful or unlawful, compliance with any law or 

governmental order, rule, regulation or direction, curfew restriction, expropriation, 

compulsory acquisition, seizure of works, requisition, nationalization; 

(e) act of God, plague, epidemic, natural disaster such as but not limited to violent 

storm, cyclone, typhoon, hurricane, tornado, blizzard, earthquake, volcanic activity, 

landslide, tidal wave, tsunami, flood, damage or destruction by lightning, drought; 

(f) explosion, fire, destruction of machines, equipment, factories and of any kind of 

installation, prolonged break-down of transport, telecommunication or electric current; 
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(g) general labour disturbance such as but not limited to boycott, strike and lock-out, 

go-slow, occupation of factories and premises. 

(4) A party successfully invoking this Clause is, subject to paragraph 6 below, relieved from 

its duty to perform its obligations under the contract from the time at which the impediment 

causes the failure to perform if notice thereof is given without delay or, if notice thereof is not 

given without delay, from the time at which notice thereof reaches the other party. 

(5) A party successfully invoking this Clause is, subject to paragraph 6 below, relieved from 

any liability in damages or any other contractual remedy for breach of contract from the time 

indicated in paragraph 4. 

(6) Where the effect of the impediment or event invoked is temporary, the consequences set 

out under paragraphs 4 and 5 above shall apply only insofar, to the extent that and as long as 

the impediment or the listed event invoked impedes performance by the party invoking this 

Clause of its contractual duties. Where this paragraph applies, the party invoking this Clause 

is under an obligation to notify the other party as soon as the impediment or listed event 

ceases to impede performance of its contractual duties. 

(7) A party invoking this Clause is under an obligation to take all reasonable means to limit 

the effect of the impediment or event invoked upon performance of its contractual duties. 

(8) Where the duration of the impediment invoked under paragraph 1 of this Clause or of the 

listed event invoked under paragraph 3 of this Clause has the effect of substantially depriving 

either or both of the contracting parties of what they were reasonably entitled to expect under 

the contract, either party has the right to terminate the contract by notification within a 

reasonable period to the other party. 

(9) Where paragraph 8 above applies and where either contracting party has, by reason of 

anything done by another contracting party in the performance of the contract, derived a 

benefit before the termination of the contract, the party deriving such a benefit shall be under 

a duty to pay to the other party a sum of money equivalent to the value of such benefit. 
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Appendix 3: Relevant Statutory Provisions 

Article 1 CISG
276

 

(1) This Convention applies to contracts of sale of goods between parties whose places of 

business are in different States: 

(a) when the States are Contracting States; or 

(b) when the rules of private international law lead to the application of the law of a 

Contracting State. 

(2) The fact that the parties have their places of business in different States is to be 

disregarded whenever this fact does not appear either from the contract or from any dealings 

between, or from information disclosed by, the parties at any time before or at the conclusion 

of the contract. 

(3) Neither the nationality of the parties nor the civil or commercial character of the parties or 

of the contract is to be taken into consideration in determining the application of this 

Convention. 

Article 6 CISG
277

 

The parties may exclude the application of this Convention or, subject to article 12, derogate 

from or vary the effect of any of its provisions. 

 

 

 

 

 

 

 

 

                                                
276 United Nations Convention on Contracts for the International Sale of Goods 1980, Art. 1. 
277 United Nations Convention on Contracts for the International Sale of Goods 1980, Art. 1. 
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Appendix 4: Effects of Radiation Exposure 

WNA
278

 

 

Figure 6: The WNA’s Explanation of Radiation Doses and Their Effects 

                                                
278 Adapted from: WNA, ‘Nuclear Radiation’ (WNA, 1 June 2011) <http://www.world-
nuclear.org/info/inf05.html> accessed 2 July 2011. 



  

 

 

XVIII 

The Guardian
279

 

 
Figure 7: Comparison of Radiation Exposure 

                                                
279 Adapted from: Simon Rogers, ‘Radiation Exposure: A Quick Guide to What Each Level Means’ (The 

Guardian, 15 March 2011) <http://www.guardian.co.uk/news/datablog/2011/mar/15/radiation-exposure-levels-
guide#data> accessed 16 July 2011. 
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